BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Joann Brower						:
							:
	v.						:		C-2014-2400862
							:
PECO Energy Company				:



INITIAL DECISION 


Before 
Jeffrey A. Watson
Administrative Law Judge


                      Joann Brower (Complainant or Ms. Brower) filed a formal complaint before the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO, Company or Respondent) alleging her bills for electric service provided by Respondent are incorrect and that she is being billed for electricity that she did not use.  In its answer, Respondent denied the material allegations set forth in the formal complaint.  This decision denies the formal complaint for failure of Complainant to meet her burden of proof. 


HISTORY OF THE PROCEEDING


                      On January 10, 2014, Joann Brower filed a formal complaint before the Commission against PECO alleging her bills for electric service provided by Respondent are incorrect and that she is being billed for electricity that she did not use.  No specific relief was requested in the formal complaint.  

		Respondent filed its answer on January 23, 2014 and denied the material allegations set forth in the formal complaint.  
 
	            On February 19, 2014 a hearing notice was issued which scheduled the initial telephonic hearing for March 12, 2014 at 10:00 a.m.  On February 20, 2014, the undersigned presiding officer issued a prehearing order, which set forth the procedural requirements for a formal hearing before the Commission. 
 		
On March 12, 2014 the undersigned presiding officer convened the initial telephonic hearing as scheduled.  Complainant appeared pro se and testified on her own behalf.  Complainant presented the testimony of one additional witness.  She offered no exhibits.  Respondent was represented by Shawane L. Lee, Esquire.  Attorney Lee presented the testimony of three witnesses and offered ten exhibits which were marked as PECO Exhibits 1 through 10, and which were admitted into evidence, without objection.    

A transcript of the hearing was generated, consisting of 121 pages.  The record closed by the issuance of an interim order dated May 2, 2014.

	For the reasons set forth below, the formal complaint will be denied.

FINDINGS OF FACT

		1.	The Complainant in this case is Joann Brower who resides at 200 W. 22 Street, Chester, Pennsylvania (service address or service location).  N.T. 9

		2.	The Respondent in this case is PECO Energy Company.  N.T. 12

3.	Complainant has an outstanding balance of $1,569.21 with Respondent, which is entirely comprised of CAP arrears.  N.T. 51-52  

4.	Complainant’s home is a two story brick dwelling with a full basement, consisting of three bedrooms, a living room, a kitchen, a dining room,  and one bathroom.  N.T. 41-43  

5.	Complainant lives at the service address with her daughter, and her brother frequents the home almost every day for approximately 12 to 13 hours a day.  N.T. 17, 44, 47  

6.	The house is heated with oil, and electricity is used for lighting, as well as for a television, electric stove, microwave oven, vacuum cleaner, and a hot water heater.  N.T. 41‑43  

7.	Complainant’s brother called Respondent in approximately December of 2012 and complained about the high bills Complainant was receiving from Respondent.  N.T. 22  

8.	There are two electric meters used at the service address.  One meter measures peak usage and the other meter measures off peak usage.  N.T. 50-51 

9.	In approximately December of 2012, the meter which measures peak usage was changed to an AMI meter.  N.T. 51-52  

10.	Respondent investigated Ms. Brower’s complaint of high bills and determined that Complainant’s usage increased during the winter period and decreased during the summer time.  N.T. 54-55, 57  

11.	After Ms. Brower began complaining that her bills were excessive, Respondent completed two high-bill visits and found no problem with the service or billing rendered to Complainant.  N.T. 57, 59  

12.	On or about January 21, 2013, Respondent caused an independent firm to perform a meter test on meter number 105152230, which measured peak usage and which was removed on December 3, 2012, prior to the meter being replaced by a new AMI meter.  The heavy load test indicated the meter was 99.83 percent accurate and the light load test indicated the meter was 99.75 percent, with an average load accuracy of 99.47 percent.  N.T. 63-64  

13.	On June 4, 2013, Respondent conducted a high-bill investigation at the service location which verified the meter readings provided by meter number 117903156, the new AMI meter that measured peak usage.  N.T. 64-65  

14.	On June 4, 2013, Complainant declined the request by Respondent to test the meter that measured off peak usage.  N.T. 66

15.	Respondent performed a cost estimate or appliance analysis at the service address on June 4, 2013, which indicated the existence of various appliances including a refrigerator, upright freezer, electric range, microwave oven, coffee maker, toaster, fan, vacuum cleaner, electric washer, electric dryer, two electric space heaters and a 1000-watt air conditioning unit.  N.T. 67, 69  

16.	The cost estimate or appliance analysis indicated a potential usage in the summer months of 1,242 kilowatt hours and 3,707 in the winter months.  Complainant was billed for 755 kilowatt hours for the billing period from December 18, 2013 through January 22, 2014, indicating that the kilowatt hours billed were lower than the cost analysis.  N.T. 70-71   

17.	Respondent visited the service address on July 17, 2013 and performed a physical instrument test on the meter measuring peak usage.  On a full load, the meter tested at 99.9 percent and the light load tested at 99.0 percent and 100 percent, for an average of 99.9 percent.  N.T. 72-75, PECO Exhibit 6  

18.	Respondent conducted a field visit at the service address on December 2, 2013.  A passing load test was performed on the off-peak usage meter while the hot water heater was running, showing a potential usage of 4,500 watts and actual usage of 4,320 watts, well within the acceptable range.  In addition, the peak meter was tested, testing the electric dryer potential usage of 6,240 watts and actual usage of 5,919, within acceptable limits.  A cost analysis or appliance analysis was also conducted, showing there were no issues with the meters.  N.T. 80-83, PECO Exhibit 9  

19.	The operation of electric space heaters can use 1,000 to 3,000 kilowatt hours per month.  N.T. 71

20.	Respondent Exhibit 1, an account activity statement for the service address indicated the following electric consumption at the service address during the winter months:

Month					KWH Used

January 25, 2010			3340
February 23, 2010 			2742
March 24, 2010			1867

December 21, 2010			1990
January 26, 2011			3037 
February 23, 2011			2235
March 24, 2011			1485

December 21, 2011			1763
January 25, 2012			2667
February 23, 2012			2371
March 20, 2012			1941

December 20, 2012			2936
January 24, 2013			3780
February 22, 2013			3222
March 25, 2013			3280

December 18, 2013 			  755
January 22, 2014			1645
February 20, 2014			1610

21.	The cost analysis performed by Respondent[footnoteRef:1] indicates a potential usage of 3707 KWH in the winter months.  The only month, during the months being questioned by Complainant, where usage exceeded potential usage was January 24, 2013 when there were 3780 KWH used, slightly above the potential usage.  The higher bills during the winter months are consistent with the use of electric space heaters, and the subsequent lower bills to terminating the use of space heaters.  N.T. 68, 70-72, Respondent Exhibit 1 [1:  	The cost analysis performed by Respondent assumed that two people resided at the service address, however the testimony at the hearing indicated an additional adult stayed at the property 13 to 14 hours each day, which could have increased the potential usage calculation.  N.T. 82-83] 


22.	Complainant stopped utilizing space heaters at the service address during the 2013 to 2014 winter months, thereby resulting in a significant decrease in electric consumption.  N.T. 71-72  

DISCUSSION

	            Complainant alleges that she was overcharged for electricity she did not use.  No specific request for relief is set forth in the formal complaint.

Ms. Brower presented evidence that her brother initially contacted Respondent in December of 2012, complaining that her electric bill was too high.  She alleged that from December of 2012 through March of 2013 her usage was alleged to be between 2,000 and 4,000 kilowatts each month and that she did not believe she was using that amount of electricity.

  Complainant’s home is a two story brick dwelling with a full basement, consisting of three bedrooms, a living room, a kitchen, a dining room, and one bathroom.  Complainant lives in the home with her daughter, and her brother frequents the home almost every day for approximately 12 to 13 hours a day.  The house is heated with oil.  Electricity is used for lighting, as well as appliances including a television, electric stove, microwave oven, vacuum cleaner, and a hot water heater. 

There are two electric meters used at the service address.  One meter measures peak usage and the other meter measures off peak usage.      

Respondent investigated Ms. Brower’s complaint of high bills and determined that Complainant’s usage increased during the winter period and decreased during the summer time.  Respondent completed two high-bill visits and found no problem with the service or billing rendered to Complainant.    

On June 4, 2013, Respondent conducted a high-bill investigation at the service location which verified the accuracy of the meter readings provided by meter number 117903156, the new AMI meter.  On June 4, 2013, Complainant declined the request by Respondent to test the off peak meter.  

Respondent also performed a cost estimate or appliance analysis at the service address on June 4, 2013 which indicated the existence of appliances, including a refrigerator, upright freezer, electric range, microwave oven, coffee maker, toaster, fan, vacuum cleaner, electric washer, electric dryer, and a 1000-watt air conditioning unit.    

The cost estimate or appliance analysis indicated a potential usage in the summer months of 1,242 kilowatt hours and 3,707 in the winter months.  Complainant was billed for 755 kilowatt hours for the billing period from December 18, 2013 through January 22, 2014, indicating that the kilowatt hours billed were lower than the cost analysis.    
	
	Respondent visited the service address again on July 17, 2013 and performed a physical instrument test on the meter measuring peak usage.  On a full load, the meter tested at 99.9 percent and the light load tested at 99.0 percent and 100 percent, for an average of 99.9 percent.  The Public Utility Code provides that no watthour meter which has an error in registration of more than 2.0% at light load or heavy load may be placed in service or allowed to remain in service without adjustment.  If, upon installation, periodic or other tests, a watthour meter is found to exceed these limits, it shall be adjusted or removed from service.  52 Pa.Code § 57.20(c).  The meter tests indicated the meter was recording correctly and within the Commission guidelines.

Respondent conducted a field visit at the service address on December 2, 2013.  A test was performed on the off-peak meter while the hot water heater was running, showing a potential usage of 4,500 watts and actual usage of 4,320 watts, well within the acceptable range.  In addition, the peak meter was tested and was found to perform within acceptable limits.  A cost analysis or appliance analysis was also conducted, showing there were no issues with the accuracy of the meters.    

[bookmark: 57.20.]            As the party seeking relief from the Commission, Complainant bears the burden of proving Respondent violated provisions of the Code or the Commission’s regulations in some fashion.[footnoteRef:2]  To establish a sufficient case and satisfy the burden of proof, Complainant must show the public utility is responsible or accountable for the problem described in the Complaint.[footnoteRef:3]  Such a showing must be by a preponderance of the evidence.[footnoteRef:4]  Complainant can meet that burden if she presents evidence more convincing, by even the smallest amount, than that evidence presented by Respondent.[footnoteRef:5]   [2:  	Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a).
]  [3:  	Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (Opinion and Order entered February 8, 1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (Opinion and Order entered October 6, 1976).  
]  [4:  	Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa.Cmwlth. 218; 221-222, 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992).
]  [5: 	 	Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (Pa. 1950).  ] 


		Complainant’s burden of proof regarding the alleged billing dispute is governed by Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (Opinion and Order entered March 14, 1980).  In Waldron, the Commission concluded that a complainant may establish a prima facie case by showing that:  (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  If Complainant has submitted such evidence, the burden of going forward with evidence shifts to Respondent.  If Respondent fails to rebut Complainant’s evidence, then Complainant would prevail.  If Respondent places into the record evidence to rebut Complainant’s prima facie case, the burden of going forward with the evidence shifts back to Complainant.  In order to satisfy the burden of proof, Complainant must rebut Respondent’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the “burden of proof” never shifts.  It always remains on Complainant.  Replogle v. Pennsylvania Electric Co., 54 Pa. PUC 528 (1980).

The Commonwealth Court broadened the Commission’s ruling in Waldron in Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001) (Milkie).  The Commonwealth Court held that the Commission’s requirement that Complainant must establish certain specific elements in order to make out a prima facie case was too restrictive.  The Commonwealth Court ruled that even where the utility has presented evidence that it has tested the customer’s meter and found it to be accurate, the customer may prove his or her case by circumstantial evidence that the metered usage exceeded actual usage.  The Commission may consider the billing history of the account, any change in usage pattern or any other relevant facts or circumstances that come to light during the proceeding.  Bennett v. The Peoples Natural Gas Company, LLC, Docket No. C-2009-2122979 (Opinion and Order entered October 13, 2010); Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Opinion and Order entered November 15, 2011).  This rule protects Complainant from dismissal because of an inability to produce direct proof that the meter malfunctioned.  

As noted above, the burden of proof always remains with Complainant and if the utility presents evidence that is co-equal or greater in weight than Complainant’s, Complainant will not have met her burden of proof.  The Commonwealth Court in Milkie emphasized that the mere proof by the utility that its measuring devices are accurate is no longer the sole determinant of whether there is a basis to a complaint of overbilling.  Burleson v. Pa. Pub. Util. Comm’n, 461 A.2d 1234 (Pa. 1983).  
		
		The Commission restated its position for the purpose of clarifying the Waldron test in Bennett v. The Peoples Natural Gas Company, LLC, Docket No. C-2009-2122979 (Opinion and Order entered October 13, 2010) (Bennett).  In Bennett, the Commission stated:

While a comparison of the disputed monthly bill to the Complainant’s billing history and the consistency of her usage pattern are important criteria to consider, they alone do not resolve the issue of the Complainant’s disputed high bill….  Also, this interpretation does not allow for other relevant facts or circumstances with probative value to be considered as evidence supportive of a high bill complaint.  Waldron does not limit the establishment of a prima facie case to the above two elements alone.  Rather, the Commission may consider the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.

Bennett, Opinion and Order entered October 13, 2010, p. 6 (emphasis in the original).

		More recently, in Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Opinion and Order entered November 15, 2011), the Commission reaffirmed its position in Bennett, supra, when it specified:

[T]he Waldron Rule allows a Complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.  (Emphasis in original).


Complainant alleged that her bills from and after December of 2012 were excessive.  She alleged that from December of 2012 through March of 2013 her usage was alleged to be between 2,000 and 4,000 kilowatts each month and that she did not believe she was using that amount of electricity.  Ms. Brower failed to provide any evidence that her bills after December of 2012 were abnormally high when compared to prior usage patterns.  Complainant has lived in the home with her daughter, and her brother consistently frequented the home almost every day for approximately 12 to 13 hours a day.  Respondent investigated Ms. Brower’s complaint of high bills and determined that Complainant’s usage increased during the winter period and decreased during the summer time.  Further, Respondent completed two high-bill visits and found no problem with the service or billing rendered to Complainant.    

On or about January 21, 2013, a meter test was performed on the meter that measured peak usage and which was removed on December 3, 2012, prior to the meter being replaced by a new AMI meter.  The heavy load test[footnoteRef:6] indicated the meter was 99.83 percent accurate and the light load test[footnoteRef:7] indicated the meter was 99.75 percent, with an average load accuracy of 99.47 percent.  In addition, Respondent visited the service address on July 17, 2013 and performed a physical instrument test on the meter measuring peak usage.  These tests indicated the meter was recording correctly and within Commission guidelines.   [6: 	 	The term ‘‘heavy load’’ means not less than 75%, nor more than 100%, of the rated test current of the meter.  52 Pa.Code § 57.20 (b).
]  [7: 	 	Id.] 


Although no change in usage patterns or change in the number of occupants residing in the household was established, Complainant provided no credible evidence that the disputed bills were unreasonably high.  Furthermore, the billing history of the account does not support Ms. Brower’s claims.  The June 4, 2013 high-bill investigation also verified the meter readings provided by the new AMI meter which measured peak usage.   

[bookmark: _GoBack]	The evidence indicated that the operation of electric space heaters can use 1,000 to 3,000 kilowatt hours per month and two electric heaters were located at the service address at the time of the cost analysis on June 4, 2013.  In addition, the cost analysis indicated a potential usage of 3707 KWH in the winter months.  The only month where usage exceeded potential usage, during the months being questioned by Complainant, was January 24, 2013 when there was 3780 KWH used, slightly above the potential usage.  Respondent attributed the higher bills during the winter months to the use of electric space heaters, and the subsequent lower bills to terminating the use of space heaters.  The evidence presented supports Respondent’s conclusion that Complainant stopped utilizing space heaters at the service address during the 2013 to 2014 winter months, thereby resulting in a significant decrease in electric consumption.  

Complainant provided no evidence to support her conclusion that the metered and billed electric usage at the service location from December of 2012 through March of 2013 was not correct as rendered.  Similarly, Complainant did not present any evidence challenging the usage determined by Respondent or the results of its meter tests.  Complainant certainly was capable of using the amount of electricity calculated by Respondent.  Furthermore, the meters removed from the service location tested within the two percent margin of error allowed by the Commission’s regulations at 52 Pa.Code § 57.20.  Ms. Brower’s complaint that she was overcharged for electric service must fail as Complainant did not show that Respondent overcharged her.  

		Based on the evidence presented, Complainant did not meet the burden of proving Respondent has overcharged her for electric service.  

CONCLUSIONS OF LAW


1. This Commission has jurisdiction over the parties to and subject matter of this case.  66 Pa.C.S. § 701.

2. Complainant has the burden of proof in this proceeding.  66 Pa.C.S. § 332(a).

3. Complainant has not met her burden of proving she is entitled to relief.  66 Pa.C.S. § 332(a).

4. Complainant’s burden of proof in this proceeding is governed by Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (Opinion and Order entered March 14, 1980) and Bennett v. The Peoples Natural Gas Company LLC, Docket No. C-2009-2122979 (Opinion and Order entered October 13, 2010).

5. The bills rendered by Respondent to Complainant are true and correct.


ORDER



		THEREFORE,


		IT IS ORDERED:


1. That the complaint of Joann Brower against PECO Energy Company at Docket No. C-2014-2400862 is hereby denied.

2.	That the Docket at No. C-2014-2400862 shall be marked closed.





Date:  May 14, 2014								/s/			
								Jeffrey A. Watson
								Administrative Law Judge
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