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INTRODUCTION

In this case, William Wilmot (Complainant) disputed the billed charges for his electric service supplied by PECO Energy Company (PECO or Company or Respondent) to 1306 Duval Street 2nd floor, Philadelphia, Pennsylvania (service address).  More specifically, the Complainant alleged that the late payment fees charged by the Respondent are unreasonable.

The Complainant did not sustain his burden of proof regarding his allegations in his formal Complaint (Complaint).  Accordingly, the undersigned dismissed the Complainant’s Complaint. 

history of the proceeding

On August 27, 2013, Complainant filed a Complaint against PECO with the Pennsylvania Public Utility Commission (Commission or PUC).  Complainant receives electric service from PECO at the service address.  Complainant alleged that he was being charged for electric service incorrectly.  Specifically, the late charges that he received were unreasonable or as the Complainant expressed, “outrageous.” Complaint at 2, ¶ 4.  Complainant requested that the late fees be reduced. 

On September 11, 2013, Respondent filed an Answer addressing the material allegations of the Complaint.  Respondent admitted that Complainant accumulated over $60 in late fees at a previous address over the period from July 2011 through August 2012.  Respondent admitted that the late fees from the previous address were transferred to the account for the current service address.  Respondent admitted that late fees have been charged to the Complainant at the current address.  

Respondent stated that the billing statement received by the Complainant shows in the billing summary section the cumulative unpaid late fees as of the date of the bill.  Respondent contended that the Company’s Commission approved tariff permits a late fee of 1½% per month on the unpaid balance if the payment is not received five days after the due date of the bill.  Respondent denied that there are incorrect charges on the Complainant’s bill.

On July 9, 2013, Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) at Case No. 003120430.  In this informal complaint the Complainant disputed pending termination of electric service.  By decision dated July 31, 2013, the late fees charged to the Complainant were confirmed.  This instant Complaint is an appeal of the informal BCS complaint.  Respondent requested that the Commission dismiss the Complaint. 
By Interim Order dated September 12, 2013, Chief Administrative Law Judge Charles E. Rainey, Jr., directed that the parties discuss this matter to determine whether it could be resolved.  The Respondent was directed to file a report with mediator Cynthia Lehman within ten days following October 10, 2013.  By memorandum dated October 9, 2013, mediator Lehman acknowledged that a report had been submitted to the Mediation Unit.

A Hearing Notice dated October 18, 2013, informed the parties that the initial hearing in this matter was scheduled for Thursday, January 9, 2014, at 1:30 p.m.  This proceeding was scheduled with three other cases in call-of-the-docket fashion.
A Prehearing Order was issued on November 7, 2013, advising the parties of the date and time of the scheduled hearing, and informing them of the procedures applicable to this proceeding.  

The initial hearing convened as scheduled.  William Wilmot appeared pro se and was accompanied by his daughter, Keisha Wilmot.  The Respondent was represented by Shawane L. Lee, Esquire, who was accompanied by one witness, Renee Tarpley.  
The Complainant presented testimony from himself and his daughter, Keisha Wilmot and sponsored the following exhibits:
1. PECO bills from June 2012 to February 2013 – Complainant Exhibit 1;

2. TD Bank Statement for July 2012 to August 2012 – Complainant Exhibit 2;

3. July 2012 Dept. of Public Welfare (DPW) letter for LIHEAP
 supplemental grant – Complainant Exhibit 3; and

4. February 2013 DPW Letter regarding LIHEAP benefit – Complainant Exhibit 44.

All of the Complainant’s exhibits were admitted into the record without objection.



Ms. Lee presented testimony from senior regulatory assessor, Renee Tarpley.  The Respondent sponsored the following exhibits:

1. PECO account statement at 4603 Greene Street, Philadelphia, PA – PECO Exhibit 1;

2. PECO account statement at service address – PECO Exhibit 2;

3. Late payment history of Complainant – PECO Exhibit 3;

4. BCS details report of Case No. 003120430 – PECO Exhibit 4;

5. BCS decision of Case No. 002130430 – PECO Exhibit 5;

6. September 2012 PECO bill for 4603 Greene Street, Philadelphia, PA – PECO Exhibit 6;

7. October 2012 PECO bill for service address – PECO Exhibit 7; and
8. PECO tariff for billing and standard payment options – PECO Exhibit 8.

All eight PECO exhibits were admitted into the record without objection.



The evidentiary hearing produced 90 pages of transcribed testimony.  By Order dated January 10, 2014, a schedule for presenting written argument on this dispute was established.  In compliance with the written argument schedule, Complainant filed written argument on February 19, 2014, and Respondent filed written argument on February 24, 2014.  Complainant did not file written argument in response to the written argument of the Respondent.  The record closed on March 21, 2014.  This matter is ripe for decision.
FINDINGS OF FACT

1. The Complainant is William Wilmot who currently resides at 3912 Elser Street, Philadelphia, Pennsylvania (current address) with his daughter.  Tr. 6.
2. The Respondent is PECO.
3. The Complainant moved in with his daughter at the current address in February 2013.  Tr. 7.
4. Complainant was the sole person living at the service address from September 2012 to January 2013. Tr. 7.
5. Complainant received electric service at the service address from the Respondent, but the Complainant had gas heat.  Tr. 8, 15-16, 30.
6. Complainant acknowledged that he had an outstanding balance from 4603 Greene Street 1st floor, Philadelphia, Pennsylvania (Greene Street address) before moving to the service address.  Tr. 9-10, 28.

7. Complainant was a residential electric heating customer of PECO at the Greene Street address, meaning Complainant used electric to heat the Greene Street address.  Tr. 48.

8. Complainant acknowledged that he accrued late fees regarding service at the Greene Street address prior to obtaining service at the service address.  Tr. 9.
9. Complainant accepted a Company-issued payment plan from PECO in January 2012.  PECO put the Complainant on budget billing as a result of the payment plan.  The Complainant did not understand that the budget billing was part of the payment plan arrangement.  Tr. 10-11.

10. In March 2012, Complainant’s bill increased to an amount he could not afford.  Complainant asked the Company why his bill increased.  He was told about the budget billing but did not understand why Company personnel told him not to worry about the increase.  The bill was in the amount of $155.00 and Complainant paid $100.00.  Tr. 13-15.

11. Budget billing is a configuration based on the customer’s usage of PECO service over a 12-month period, which is averaged.  The customer is billed a certain amount for four months.  The customer’s account usage is reviewed quarterly to determine whether the usage is aligned with the averaged billed amount.  The configuration is put in place to achieve more consistent billing rather than fluctuations in large billing amounts when usage is greater.  Over the 12-month period it is hoped that the budget billing equates to what would have been billed for actual usage. Tr. 48. 

12. The Complainant does not dispute that in March 2012, the billed amount was $155.00.  Complainant paid $100.00 and therefore agreed that he was late on the remaining unpaid $55.00 ($155.00 - $100.00 = $55.00). Tr. 15, 17.

13. In March 2012, Complainant asked to be removed from the budget billing.  The request to be removed from budget billing occurred before the Complainant moved from the Greene Street address to the service address.  Tr. 19, 49, PECO Exhibit 1.

14. Complainant expected his bill to decrease after July 2012, because he had electric heat at the Greene Street address, which he would not use over the summer months.  His bill did not decrease.  Tr. 20.

15. The Complainant admitted that he failed to understand that his request to no longer receive budget billing meant that he would be charged the amount of his usage.  He anticipated that because it was summertime and he did not use much electric in the summer that his bill would decrease.  He did not factor in that he had an outstanding balance which included accruing late fees.  Tr. 20-21.

16. The Complainant’s understanding was that he received a CAP rate which was a discounted rate for electric service.  He understood that if he paid the billed amount on time for twelve consecutive months that he would receive a monthly discount for his electric service.  Tr. 22-24.

17. The Complainant received a significant bill for electric service in August 2012.  Complainant paid $401.89 to avoid termination of service and he also paid $135 from a LIHEAP grant.  Tr. 29, Complainant Exhibit 3.

18. Renee Tarpley is a senior regulatory assessor employed by PECO for 28 years.  She has been a senior regulatory assessor for 3 years.  Tr. 46-47.

19. A regulatory assessor is responsible for reviewing informal and formal complaints that are filed with the PUC.  Tr. 46.

20. The Complainant was enrolled in a CAP program on August 3, 2007 when he lived at an address prior to the Greene Street address.  Complainant still was enrolled in CAP when he was at the Greene Street address.  Tr. 47-48.

21. On May 26, 2009, the Complainant contacted the Company and requested budget billing.  Tr. 48-49.

22. The Complainant received budget billing from PECO from May 2009 until March 2012.  Tr. 50.

23. The Complainant was billed late payment charges.  These charges are assessed on outstanding past due amounts within a billing cycle at approximately 1 ½ % of the outstanding billed amount.  Tr. 51.

24. The percentage assessed for the late fee charge is in a Commission-approved tariff at PECO Energy Company, Supplement No. 57 to Tariff Electric Pa. P.U.C. No. 4, fourth revised page No. 24, Section 17.5.  Tr. 51, PECO Exhibit 8.

25. The Complainant’s bill for June 26, 2011 through July 26, 2011, was budget billing in the amount of $134.00.  The Complainant did not pay the entire amount billed.  Tr. 51-52.

26. Because the Complainant did not pay the entire amount, a late payment charge was assessed in the amount of $3.29 for the August 23, 2011 bill.  Tr. 52.

27. The Complainant was billed $259.16 due September 16, 2011.  Complainant made a payment of $100.00 on September 8, 2011.  Tr. 52, PECO Exhibit 1.

28. A late payment fee was charged in October 2011 in the amount of $2.34 because the Complainant did not pay the entire September 2011 bill.  Tr. 53.

29. The Complainant’s October 2011 bill was $314.50.  The Complainant made a partial payment in the amount of $100.00 on October 18, 2011.  Tr. 53.

30. Any outstanding past due balance is rolled over into the next billing month until it is paid in full.  Tr. 53.

31. The Complainant requested to stop the budget billing on March 28, 2012. The deferred amount billed became due on April 25, 2012, which was $449.53.  Complainant had an outstanding balance of $407.99.  The Complainant had a late charge of $6.13.  Complainant’s total due on April 25, 2012, was ($449.53 (deferred amount) + 407.99 (outstanding balance) + 6.13 (late April fees) = $863.65) $863.65.

32. The outstanding balance due on the Complainant’s account by May 18, 2012, was $970.75 [$863.65 (balance carried forward) + 107.10 (April bill) = $970.75].  Complainant paid $100.00 on May 21, 2012.  Complainant did not pay the full amount due and was assessed a late payment charge of $19.51.  Complainant’s May bill was $59.10.  As of May 25, 2012, Complainant’s outstanding balance was [$970.75 (balance carried forward) - $100.00 (May payment) + 19.51 (late May fees) + 59.10 (May bill) = $949.36] $949.36.Tr. 54-55, PECO Exhibit 1.

33. On June 22, 2012, Complainant paid $70.75 for his electric service.  PECO Exhibit 1.

34. On June 26, 2012, Complainant’s June bill was $65.36 and had late payment charges of $12.80.  Complainant’s outstanding balance on June 26, 2012 was [$949.36 (balance carried forward) - $70.75 (June payment) + 65.36 (June bill) + 12.80 (late June fees) = $956.77] $956.77.  PECO Exhibit 1

35. The Complainant made a payment of $80.00 on July 11, 2012.  Complainant paid $398.39 on July 12, 2012, to avoid termination of service.  The outstanding balance on the account carried forward from June 2012 was $956.77.  Because the Complainant did not pay the full amount due, the Complainant was assessed a late payment charge in the amount of $6.61 on July 24, 2012.  Tr. 19, 25-26, 28 55, PECO Exhibit 1.
36. On July 26, 2012, Complainant had a balance of ($956.77 (balance carried forward) - [$80.00 (July payment) + $398.39 (July payment)] + $6.61 (late July fees) = $484.99). $484.99.  Complainant also had a bill in the amount of $111.65 for electric service from June 25, 2012 to July 25, 2012.  Complainant’s total outstanding balance was ($484.99 (balance carried forward) + 111.65 (July bill) = $596.64) $596.64.  PECO Exhibit 1.

37. The Complainant was billed for electric service from July 25, 2012, through August 23, 2012 in the amount of $101.14.  A LIHEAP payment posted on the Complainant’s account on August 6, 2012, in the amount of $135.00.  Complainant made a payment on August 10, 2012, in the amount of $100.00.  Complainant failed to satisfy the balance due and therefore incurred a late payment charge of $4.84.  Complainant’s outstanding balance on August 24, 2012, was ($596.64 (balance carried forward) – [$135.00 (LIHEAP payment) + 100.00 (August payment)] + $101.14 (August bill) + $4.84 (late August fees) = $467.62) $467.62.  Tr. 55-56, PECO Exhibit 1.
38. The Complainant requested discontinuance of service in September and therefore was billed for usage from August 23, 2012, to September 8, 2012, in the amount of $53.59, with an outstanding balance of $467.62 for a total bill of ($467.62 (balance carried forward) + 53.59 (September bill) = $521.21) $521.21.  Tr. 56, PECO Exhibit 1.

39. The Complainant paid $61.64 on September 26, 2012.  Complainant’s service was discontinued with an outstanding balance of ($521.21 (balance carried forward) – 61.64 (payment) = $459.57) $459.57.  Tr. 56-57, PECO Exhibit 1.

40. Complainant established electric service at the service address on September 8, 2012.  The outstanding balance in the amount of $459.57 plus $0.31 in late payment charges for a total of ($459.57 (balance carried forward) + 0.31 (late September fees) = $459.88) $459.88 was posted to the Complainant’s service address account on October 8, 2012.  Tr. 57-58, PECO Exhibit 2.

41. Complainant failed to pay the full amount due on any of the bills regarding the service address and therefore incurred late payment charges while at the service address.  Tr. 58-59, PECO Exhibit 2.

42. Complainant was a CAP customer at the service address.  Tr. 60.  
43. On June 4, 2013, the Company put the account for the service address in charge off status with an outstanding balance of $431.31.  Charge off status means the account has become final and the customer no longer has an active account.  The account is delinquent pending referral to a collection vendor.  After a set period of time the account either gets transferred to a collection vendor or prior to the set period of time expiring the customer activates a new account and the amount gets transferred to the customer’s new account.  Tr. 59, PECO Exhibit 2. 
44. The entire balance of $431.31 is comprised of CAP arrears because it was billed at the CAP rate.  Tr. 60.

45. The Company puts on the bill received by the customer an amount that is the accumulation of late payment charges for the date of the bill.  Tr. 61-62, PECO Exhibits 6, 7.

46. The Complainant incurred a total of $63.82 in late payment charges at the Greene Street address from July 2011 through August 2012.  Tr. 62, PECO Exhibit 3.

47. The Complainant incurred a total of $20.11 in late payment charges at the service address from October 2012 to January 2013.  Tr. 63, PECO Exhibit 3.

48. The Complainant opened an informal complaint with BCS at Case No. 003120430 on July 9, 2013.  The Complainant requested to discontinue budget billing.  The Complainant also questioned $318.24 in late fees and the transferred balance from the Greene Street address.  Tr. 63, PECO Exhibit 4.
49. When Complainant filed the informal complaint on July 9, 2013, he was not on budget billing.  He was removed from budget billing while at the Greene Street address in March 2012.  Tr. 64.

50. The Complainant did not receive budget billing while he received electric service at the service address.  Tr. 64.
51. The BCS issued a final decision on August 2, 2013, finding, among other things, that the Complainant was charged $83.93 in late fees and found that CAP arrears were owed by the Complainant.  The BCS decision also found that a final bill was rendered and that no payment arrangement could be made pursuant to 66 Pa.C.S. § 1405(c).  Tr. 64-65, PECO Exhibit 5.

DISCUSSION

In the present formal Complaint, Mr. Wilmot alleged that his bills for the service address are in error.  More specifically Mr. Wilmot alleged that the late payment charges are incorrect because the amounts assessed on his bills are too much.  
As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

If the Complainant presents evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  



While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001)(“Milkie”).
Respondent has a Commission-approved tariff, which states, 

If a payment is made at a Company office or authorized payment agency after the due date shown on the bill, a late fee will be added to the unpaid balance until the entire bill is paid.  If payment is made by mail, the late fee will be added if the payment is received by the Company more than five days after the due date shown on the bill.  For Rates R, R-H, RS-2, OP, POL and GS this late fee will be 1-½ % per month; for all other rates the late fee will be 2% per month.  If the Company files suite to collect a delinquent balance on an account (whether active or inactive) or to ensure payment of current bills, the customer will be required to pay the Company’s out of pocket court costs (including filing, service, and witness fees) as ordered by the court and such costs will be added to commercial and industrial accounts.

PECO Energy Company Supplement No. 57 to Tariff Electric Pa. P.U.C. No. 4, Fourth Revised Page No. 24, Section 17.5 (PECO Tariff).

Complainant is a residential customer.  PECO Exhibits 1, 2.  Complainant habitually made partial payments at the Greene Street address when he was enrolled in budget billing.  PECO Exhibit 1.  Complainant failed to pay his bills on time.  PECO Exhibits 1, 2.  Complainant discontinued budget billing in March 2012 which caused a more significant balance due for which he could not pay in its entirety.  PECO Exhibit 1.  Complainant did not dispute that he incurred late payment charges at the Greene Street address.  Tr. 9.  Complainant did not show that the Respondent failed to comply with the tariff regarding late payment charges.    

The PECO Tariff was in effect and approved by the Commission when the Complainant accrued the late payment charges at issue.  Where a Complaint involves an existing, Commission-approved tariff, the burden falls upon the customer to prove that the charge or rule is no longer reasonable.  Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 437 A.2d 1067, 63 Pa.Commw. 238 (Pa.Cmwlth. 1981).  A Commission-approved tariff is prima facie reasonable, has the full force of law and is binding on the utility and the customer.  Id; 66 Pa.C.S. § 316; and Kossman v. Pa. Pub. Util. Comm’n, 694 A.2d 1147 (Pa.Cmwlth. 1997).  The burden of proof is on the Complainant to show that the application of the existing tariff at issue is applied unreasonably.  
Complainant does not dispute that he is liable for late payment charges.  Rather Complainant asserts that the amount assessed through the late payment charges is excessive or unreasonable.  Complainant alleged the sum of his PECO late payment charges was $318.24.  Tr. 60.
The Complainant showed that the bills he received had late payment charges different from those provided as evidence through the account statements presented by PECO.  The Complainant failed to understand that the late payment charges on the bills he received were a running tab or a cumulative figure of the amounts of late payment charges as of the date of the bill.  Complainant believed that the late payment charge appearing on his bill was the amount for that billing cycling only and not a cumulative amount.  Consequently, Complainant totaled the late payment charges from each bill and arrived at a sum that was significantly more than the amount due.  

PECO provided evidence that the total amount of late payment charges assessed to the Complainant was ($63.82 assessed at the Greene Street address + $20.11 assessed at the service address = $83.93) $83.93.  Tr. 65, PECO Exhibits 3, 5.  

Complainant failed to show that the amount assessed for late payment charges were totaled differently that what was shown through evidence by the Respondent.  Complainant failed to sustain his burden of proof. 
The allegations by the Complainant regarding incorrect charges, specifically unreasonable late payment charges are denied because the Complainant failed to sustain his burden of proof.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Complainant had the burden of proof.  66 Pa.C.S. § 332(a).

4. The Complainant failed to sustain his burden of proof regarding the allegations in his Complaint.
5. A Commission-approved tariff has the force of law and is binding on the utility and the customer.  Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 63 Pa. Commw. Ct. 238, 437 A.2d 1067 (Pa.Cmwlth. 1981); 66 Pa.C.S. § 316; and Kossman v. Pa. Pub. Util. Comm’n, 694 A.2d 1147 (Pa.Cmwlth. 1997). 
6. The Complainant has failed to sustain his burden of proof that the tariff at issue was applied incorrectly or that the tariff is unreasonable or inadequate or is not germane to this dispute. 
ORDER

THEREFORE,

IT IS ORDERED:

1. That the formal Complaint filed by William Wilmot against PECO Energy Company at Docket No. F-2013-2382003 is dismissed.

2. That the Secretary mark this docket closed.

Date: May 29, 2014



/s/






Angela T. Jones 



Administrative Law Judge

� 	Where LIHEAP stands for Low Income Home Energy Assistance Program.


� 	Although the PECO Exhibit 8 is the current tariff, it was not in effect during the assessed late fees in 2012 that the Complainant is disputing.  The current tariff, which is the fifth revised page No. 24, has the same late fee language as the tariff that was in effect in 2012.
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