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:

v.
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:

PECO Energy Company 



:     

INITIAL DECISION

Before

Eranda Vero

Administrative Law Judge
This Initial Decision grants, in part, and denies, in part, Tynisha Williams’ formal Complaint against PECO Energy Company at Docket No. C-2013-2387513.  Ms. Williams’ Complaint is denied, in part, with regard to her claims concerning the security deposits that PECO Energy Company assessed against her account, and is granted, in part, with regard to her claim of inability to pay her electricity bills and her request for a payment arrangement.
history of the proceeding

On October 7, 2013, Tynisha Williams (Ms. Williams or Complainant) filed a formal Complaint (Complaint) against PECO Energy Company (Respondent, PECO or the Company) with the Pennsylvania Public Utility Commission (Commission) alleging that there are incorrect charges on her bills from PECO.  In particular, Ms. Williams averred that her security deposits have been kept by PECO and not applied to her account.  As relief, the Complainant requested that all her electricity bills be reviewed for accuracy, that PECO produce a detailed account statement showing how each payment was applied to her account, and that PECO refund her all the amounts paid as security deposits or apply those amounts to her account.
On October 22, 2013, the Respondent filed an Answer denying the material allegations of the Complaint.

A Hearing Notice dated November 5, 2013, informed the parties that the initial hearing in this matter was scheduled for Friday, January 24, 2014, at 10:00 a.m.

A Prehearing Order was issued on December 3, 2013, advising the parties of the date and time of the scheduled hearing and informing them of the procedures applicable to this proceeding. 

The initial hearing convened as scheduled.  Tynisha Williams appeared pro se and testified in support of the Complaint.  The Complainant sponsored six (6) exhibits, which were admitted into the record in this matter.  Shawane L. Lee, Esq. represented the Respondent, and presented the testimonies of Elsa Leung who is a regulatory assessor with PECO in charge of reviewing and investigating formal complaints filed with the Commission.  The Respondent sponsored six (6) exhibits all of which were admitted into the record.
During the hearing, the Complainant amended her formal Complaint to include her claim of inability to pay her PECO bills and her request of a payment arrangement.  PECO did not object to the additional claim and relief requested by the Complainant.  Tr. 42, 47, 56.
The record closed on February 24, 2014.

FINDINGS OF FACT

1.
The Complainant is Tynisha Williams, who resides at 46 Union Street, Morrisville, PA 19067 (Service Address).  Tr. 8.

2.
The Respondent is PECO Energy Company.

3.
Ms. Williams receives electric residential heating service from PECO.  Tr. 14.

4.
Upon establishing her account with PECO for the Service Address on September 19, 2011, Ms. Williams was assessed a security deposit of $100.00.  Tr. 8, 14.
5.
The security deposit was billed out in three consecutive monthly installments of $50.00, $25.00 and $25.00, respectively.  Tr. 15, PECO Exhibit 1.

6.
The $100.00 security deposit was paid in full on June 12, 2012.  Tr. 16.

7.
Between September 19, 2011 and August 9, 2012, the Complainant incurred late payment charges on eight (8) separate occasions.  Tr. 18, PECO Exhibits 1 and 2.

8.
On August 9, 2012, PECO assessed another security deposit against Ms. Williams’ account in the amount of $340.00.  Tr. 17. 
9.
The additional security deposit was equal to one-sixth of Ms. Williams’ estimated annual bill.  Tr. 24.
10.
The $340.00 security deposit was billed out in three consecutive monthly installments of $170.00, $85.00 and $85.00, respectively.  Tr. 17, PECO Exhibit 1.

11.
As of the day of the hearing, the $340.00 security deposit was only partially paid off.  Tr. 18-19.

12.
Ms. Williams’ account history with PECO is characterized by late and partial payments.  Tr. 27, PECO Exhibit 1.
13.
Between September 19, 2011 and January 24, 2014, the Complainant incurred late payment charges in 22 separate occasions, for a total of $130.84.  PECO Exhibits 1 and 2.

14.
Between September 19, 2011 and January 24, 2014, the Complainant made 20 payments to PECO for a total of $5,9034.03.  PECO Exhibit 1.
15.
As of the day of the hearing, Ms. Williams’ outstanding balance with PECO was $2,269.18.  PECO Exhibit 1, Tr. 20-21.
16.
Ms. Williams’ household consists of five (5) individuals: two adults and three children.  Tr. 48, 50.

17.
Ms. Williams’ husband is the sole income provider in her household with a gross annual income of $60,000.00.  Tr. 9, 49.
DISCUSSION

In the present formal Complaint, Ms. Williams alleged that there are incorrect charges on her bills from PECO and that she is unable to pay her electricity bills.  In particular, Ms. Williams averred that her security deposits have been kept by PECO and not applied to her account.  As relief, the Complainant requested that all her electricity bills be reviewed for accuracy, that PECO produce a detailed account statement showing how each payment was applied to her account, and that PECO refund her all the amounts paid as security deposits or apply those amounts to her account.  In addition, the Complainant requested that the Commission establish a payment arrangement on her behalf.
As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S.A. § 332(a).  In Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (Waldron), the Commission explained the process for initially meeting the burden of proof.  A complainant must first establish a prima facie case, showing that the utility breached some duty owed to the complainant, in that the utility violated the Public Utility Code or a regulation or order of the Commission.  66 Pa.C.S.A. § 701.  If the complainant establishes a prima facie case, then the burden of going forward with the evidence, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  If the utility presents co-equal evidence, the burden of going forward shifts back to the complainant, to rebut the utility's case by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company, 1994 Pa. PUC LEXIS 95 (Poorbaugh).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission's decision must be supported by "substantial evidence," which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal weight, the complainant has not satisfied her burden of proof.  The complainant would be required to provide additional evidence to rebut the evidence of the respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  



While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).

(a) Security deposits
At the hearing, Ms. Williams testified that, upon first establishing her account with PECO for the Service Address on September 19, 2011, she was assessed a security deposit of $100.00.  Tr. 8.  In 2012, she was assessed another security deposit by PECO of approximately $300.00 due to her failure to make timely payments.  Tr. 8-9.  Ms. Williams challenged PECO’s ability to assess both late payment charges and security deposit charges for the same late payments.  Tr. 9.  
PECO’s witness, Ms. Leung, confirmed Ms. Williams’ statements with regard to the two security deposits assessed by PECO.  Ms. Leung clarified that the first security deposit of $100.00 was billed out in three consecutive monthly installments of $50.00, $25.00 and $25.00, respectively.  This security deposit was paid in full on June 12, 2012.  Ms. Leung testified that, between September 19, 2011 and August 9, 2012, the Complainant incurred late payment charges on eight (8) separate occasions.  On August 9, 2012, PECO assessed another security deposit against Ms. Williams’ account in the amount of $340.00.  Tr. 17.  The additional security deposit was equal to one-sixth of Ms. Williams’ estimated annual bill.  Tr. 24.  The $340.00 security deposit was billed out in three consecutive monthly installments of $170.00, $85.00 and $85.00, respectively.  Tr. 17, PECO Exhibit 1.

The Pennsylvania Public Utility Code (Code), PECO’s Tariff, and the Commission’s regulation allow the Company to add a late payment fee to the unpaid balance if payment is not received by the due date shown on the bill.  See 66 Pa.C.S.A. §§ 1409, 1051, 1509, Supplement No. 57 to PECO Tariff Electric – Pa P.U.C. No. 4, Fifth Revised Page No. 24, Rule 17.5, and 52 Pa.Code § 56.22.  The Code, PECO’s Tariff and the Commission’s regulation also allow the Company to require the payment of a security deposit from an applicant or existing customer under certain circumstances.  In particular, Section 1404 of the Code, 
66 Pa.C.S.A. § 1404, permits a utility to collect a deposit from “Any applicant or customer who is unable to establish creditworthiness to the satisfaction of the public utility through the use of a generally accepted credit scoring methodology which employs standards for using the methodology that fall within the range of general industry practice.”  66 Pa.C.S.A. § 1404(a)(2). (Emphasis added); See also Supplement No. 35 to PECO Tariff Electric – Pa P.U.C. No. 4, Second Revised Page No. 13, Rule 5.3.  The security deposit must not exceed an amount that is equal to one-sixth of the applicant's or customer’s estimated annual bill, at the time the public utility determines a deposit is required.  66 Pa.C.S.A. § 1404(a), see also Supplement No. 35 to PECO Tariff Electric – Pa P.U.C. No. 4, Second Revised Page No. 13, Rule 5.4.  In addition, the Commission’s regulations address the issues of creditworthiness and the procedures related to deposits as follows: 

The following words and terms, when used in this chapter, have the following meanings, unless the context clearly indicates otherwise:


* * *


Delinquent account -- Charges for utility service which have not been paid in full by the due date stated on the bill.


52 Pa.Code § 56.2.  (Emphasis added).  A utility may require an existing ratepayer to post a deposit to reestablish credit under the following circumstances: “(1) Delinquent accounts. Whenever a ratepayer has been delinquent in the payment of two consecutive bills or three or more bills within the preceding 12 months.”  52 Pa.Code § 56.41(1). (Emphasis added).  
Clearly, the present account qualifies as delinquent within the meaning of the regulation.  A review of the Complainant's Account Statement discloses that, prior to the assessment of the second security deposit on August 9, 2012, and within the span of a year (September 19, 2011 to August 8, 2012), the Complainant had submitted late and/or incomplete payments on eight (8) separate occasions.  See PECO Exhibit 1.  While the Complainant does not dispute this fact, the practice of consistently making late payments calls into question the creditworthiness of this customer and justifies the imposition of a security deposit in order to continue receiving service.

A utility is not a customer's banker and is entitled to receive payment for the service it provides when the bill becomes due.  Imposition of late payment fees for tardy payments does not preclude the Respondent, as the Complainant suggests, from the additional remedy of a security deposit.  See William Jon McCormick v. West Penn Power Company, d/b/a Allegheny Power, F-2009-2090301, Opinion and Order entered on August 11, 2009, 2009 Pa. PUC LEXIS 227.  Having established the Company’s right to a security deposit, the Commission has no authority to impose its own judgment and prohibit this public utility from exercising its discretion to demand a security deposit from the Complainant as a condition for providing further utility service.  66 Pa.C.S.A. § 1404(a).  Accordingly, the Complaint will be denied to the extent it challenges the assessment of security deposits by the Respondent. 
(b)
Return of security deposit                    
At the hearing, Ms. Williams testified that, as of the day of the hearing, PECO had failed to return or refund any of the payments she made towards the security deposits.  Tr. 9.  She requested a return of her security deposits.  
Ms. Leung testified that the first security deposit of $100.00 was assessed on September 19, 2011.  Tr. 15.  The security deposit was billed out in three consecutive monthly installments of $50.00, $25.00 and $25.00, respectively, and was not paid in full until June 12, 2012.  Ms. Leung testified that, with regard to a residential customer, like Ms. Williams, it is the Company’s practice to return the security deposit “24 months after the deposit is satisfied, instead of when the deposit was actually initially applied, with the exception if the customer had paid on time and in full for 12 consecutive months, then [the Company] will apply and provide that deposit back prior to the 24-month period.”  Tr. 46.  Because the first security deposit was not paid in full until June 12, 2012, and Ms. Williams has not paid on time and in full for 12 consecutive months, the Company will return her first deposit of $100.00 in June of 2014.  Tr. 47.  With regard to the second security deposit of $340.00, which was assessed on August 9, 2012, Ms. Leung testified that it was not yet paid in full as of the day of the hearing. 

Section 1404 of the Code (relating to cash deposits and household information requirements) provides in pertinent part: 

(c) Deposit hold period. --

(1) A public utility may hold a deposit until a timely payment history is established or for a maximum period of 24 months.

(2) A timely payment history is established when a customer has paid in full and on time for twelve consecutive months.

(3) At the end of the deposit holding period as established in paragraph (1), the public utility shall deduct the outstanding balance from the deposit and return or credit any positive difference to the customer.

* * * *

(5) If a customer becomes delinquent before the end of the deposit holding period as established in paragraph (1), the public utility may deduct the outstanding balance from the deposit.

(6) The public utility shall accrue on the deposit until it is returned or credited the legal rate of interest pursuant to section 202 of the act of January 30, 1974 (P.L. 13, No. 6), . . . and return such interest with the deposit.
66 Pa.C.S.A. § 1404(c). (Emphasis added).  The Commission’s regulation at 52 Pa.Code § 56.53 mirrors the language of Section 1404(c) on deposit hold period and refund, and PECO’s Tariff complies with both the Code and the Commission’s regulation.  See PECO Exhibit 5 (Supplement No. 35 to PECO Tariff Electric – Pa P.U.C. No. 4, Second Revised Page No. 13, Rule 5.3).
Between September 19, 2011 and January 24, 2014, or in a period of 28 months, the Complainant incurred late payment charges in 22 separate occasions.  PECO Exhibits 1 and 2.  Consequently, from the day Ms. Williams initiated electric service at the Service Address until the day of the hearing, she failed to establish “a timely payment history” as the term is defined in Section 1404(c) of the Code, and Section 56.53 of the Commission’s regulations.  In view of the above, I find that PECO has not violated any of the Commission’s statutes, regulations or orders by withholding the security deposit payments from Ms. Williams for the maximum period of 24 months from the date each security deposit is satisfied.   The Complainant has failed to carry her burden of proof with regard to her claim concerning the return of her security deposits. 
(c) 
Payment arrangement

At the hearing, Ms. Williams stated that she is unable to pay her electricity bill to PECO and requested a payment arrangement.  Tr. 42, 47, 56.  In particular, she testified that her household consists of five (5) individuals: two adults and three children; and that her husband is the sole income provider with a gross annual income of $60,000.00.
In response, Ms. Leung testified that Ms. Williams’ account history with PECO is characterized by late and partial payments and that her outstanding balance with PECO was $2,269.18.  She also testified that the Complainant had received and defaulted on a Company-issued payment arrangement.  Tr. 21-22.  Ms. Williams had not received a payment arrangement from the Commission.  Tr. 22.
The Responsible Utility Customer Protection Act, 66 Pa.C.S.A. §§ 1401, et seq. (the Act or Chapter 14) applies to complaints alleging inability to pay and requesting a Commission-issued payment arrangement.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1405 of the Public Utility Code regarding payment arrangements reads in pertinent part:

(a) General rule. --The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers. The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.


(b) LENGTH OF PAYMENT AGREEMENTS-- The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:

   (1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level. 


   (2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.
 
   (3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of
the Federal poverty level.
 
   (4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

 


*
*
*
66 Pa.C.S.A. § 1405(a) and (b).  In addition, "Household income" is defined in section 1403 as "[t]he combined gross income of all adults in a residential household who benefit from the public service." 66 Pa.C.S.A. § 1403 (Definition of "Household income"). 
After a careful review of the record, I find that a payment arrangement is appropriate in this case.  Although Ms. Williams’ payment history with PECO is characterized by late and partial payments, between September 19, 2011 and January 24, 2014, she made 20 payments to PECO for a total of $5,9034.03.  See PECO Exhibit 1 and Complainant Exhibit C. With an annual income of $60,000.00 for a household of five, Mr. Williams falls between 200% and 250% of the Federal poverty guidelines.  Complainant is a Level 2 income customer
 and is required to pay her monthly current bill plus an amount equal to one twenty-fourth (1/24th) of the balance accrued on her account, beginning with the first bill following the Commission's final order in this case.  See 66 Pa.C.S.A. § 1403(b)(2). 

If Ms. Williams fails to keep this payment schedule, PECO is authorized to suspend or terminate her utility service in accordance with the Commission's statute and regulations.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A. § 701.

2.
The commission, or any person, corporation, or municipal corporation having an interest in the subject matter, or any public utility concerned, may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.  66 Pa.C.S.A. § 701.

3.
As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof.  66 Pa.C.S.A. § 332(a).  

4.
In order to initially meet her burden of proof, a complainant must first establish a prima facie case, showing that the utility breached some duty owed to the complainant, in that the utility violated the Public Utility Code or a regulation or order of the Commission.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).
5.
If the complainant establishes a prima facie case, then the burden of going forward with the evidence, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).
6.
If the utility presents co-equal evidence, the burden of going forward shifts back to the complainant, to rebut the utility's case by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company, 1994 Pa. PUC LEXIS 95.  

7.
Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  

8.
The Commission's decision must be supported by "substantial evidence," which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

9.
A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

10.
Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied her burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  

11.
While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).

12.
The Pennsylvania Public Utility Code and the Commission’s regulations allow the Company to add a late payment fee to the unpaid balance if payment is not received by the due date shown on the bill.  66 Pa.C.S.A. §§ 1409, 1051, 1509, and 52 Pa.Code § 56.22.  
13.
Section 1404 of the Code, 66 Pa.C.S.A. § 1404, permits a utility to collect a deposit from any applicant or customer who is unable to establish creditworthiness to the satisfaction of the public utility through the use of a generally accepted credit scoring methodology which employs standards for using the methodology that fall within the range of general industry practice.”  66 Pa.C.S.A. § 1404(a) (2). 
14.
The security deposit must not exceed an amount that is equal to one-sixth of the applicant's or customer’s estimated annual bill, at the time the public utility determines a deposit is required.  66 Pa.C.S.A. § 1404(a).

15.
A utility may require an existing ratepayer to post a deposit to reestablish credit whenever a ratepayer has been delinquent in the payment of two consecutive bills or three or more bills within the preceding 12 months.  52 Pa.Code § 56.41(1). 
16.
Imposition of late payment fees for tardy payments does not preclude the Respondent, as the Complainant suggests, from the additional remedy of a security deposit.  See William Jon McCormick v. West Penn Power Company, d/b/a Allegheny Power, F-2009-2090301, Opinion and Order entered on August 11, 2009, 2009 Pa. PUC LEXIS 227.
17.
A public utility may hold a deposit until a timely payment history is established or for a maximum period of 24 months.  66 Pa.C.S.A. § 1404(c)(1).

18.
A timely payment history is established when a customer has paid in full and on time for twelve consecutive months.  66 Pa.C.S.A. § 1404(c)(2).

19.
 The Commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established in Chapter 14 of the Pennsylvania Public Utility Code.  66 Pa.C.S.A. § 1405.


ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint of Tynisha Williams against PECO Energy Company at Docket No. C-2013-2387513 is denied, in part, with regard to Tynisha Williams’ claims concerning the security deposits that PECO Energy Company assessed against her account; and is granted, in part, with regard to Tynisha Williams’ claim of inability to pay her electricity bills and her request for a payment arrangement.
2.
That Tynisha Williams shall make monthly payments consisting of her current bill plus one twenty-fourth (1/24th) of the balance accrued on her account, beginning with the first billing due date following the entry of a final Commission Order in this case.

3.
That as long as Tynisha Williams keeps the payment schedule stated in this order, PECO Energy Company shall not suspend or terminate her utility service except for valid safety or emergency reasons or assess late payments or finance charges against her account.

4.
That, if Tynisha Williams does not keep the payment schedule stated in this order, PECO Energy Company is authorized to suspend or terminate her utility service in accordance with the Commission's statute and regulations.

5.
That the Secretary mark this docket closed.
Dated:
June 3, 2014






/s/











Eranda Vero








Administrative Law Judge

� 	In January or February of each year the federal government releases an official income level for poverty called the Federal Poverty Income Guidelines, often informally referred to as the "Federal Poverty Level."  The benefit levels of many low-income assistance programs are based on these poverty guidelines.  For the year 2014, the federal poverty level for a family of five is at $27,910.00 gross annual income. � HYPERLINK "http://coverageforall.org/pdf/FHCE_FedPovertyLevel.pdf" \t "_blank" �http://coverageforall.org/pdf/FHCE_FedPovertyLevel.pdf� 
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