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This decision dismisses the Complaint and finds that PECO did not commit any violations with respect to termination and that Complainant’s bills are correct. 
HISTORY OF THE PROCEEDING

On or about January 29, 2014, Shirley Carter Nichols (“Complainant” or “Ms. Nichols”) filed a formal Complaint with the Pennsylvania Public Utility Commission (“PUC” or “Commission”) against PECO Energy Company (“PECO” or “Company” or “Respondent”).  On the Complaint form, Ms. Nichols checked boxes stating that PECO is threatening to shut off or had already shut off Complainant’s service and that there are incorrect charges on her bill.  


On or about February 11, 2014, PECO filed an Answer (“Answer”).  PECO avers that on October 13, 2013, Complainant’s service was terminated for a past due balance of $350.19.  It further contends that service was restored after Complainant paid a restoration fee, that Complainant was placed on a payment agreement for the balance, and that Complainant has defaulted on the payment agreement.  


A hearing was held on April 3, 2014.  Ms. Nichols testified on her behalf and presented eight (8) exhibits.  They are:


C 1 – PECO Bill 8/29/2013



C 2 – PECO Bill 11/20/2013



C 3 – PECO Bill 1/29/14



C 4 – PECO Bill 2/25/14



C 5 – ZERO PECO Bill marked by Complainant “received 12/18/13”



C 6 – Letter from PUC BCS to Complainant 12/11/13



C 7 – Letter from BCS to Complainant 2/12/14



C 8 – PECO Bill 9/2013 with payment receipt


PECO was represented by Shawane Lee, Esq., who presented one witness, PECO Senior Regulatory Assessor Teresa Ferrier and the following exhibits:

PECO Exhibit 1 – Account Activity Statement 
PECO Exhibit 2 – Copies of Bills
PECO Exhibit 3 – Collection History
PECO Exhibit 4 – Payment Agreement History
PECO Exhibit 5 – Bureau of Consumer Services Case Report
PECO Exhibit 6 – Bureau of Consumer Services Decision Report



There were no objections to the exhibits and all were admitted.  The record closed when the transcript was received on April 18, 2014. 
FINDINGS OF FACT
1. Complainant is a PECO customer with service address on Comply Street, Philadelphia, PA.
2. Respondent is PECO Energy Company, a jurisdictional public utility in Pennsylvania. 
3. Complainant entered into a PECO payment agreement on December 29, 2010.  (PECO 4).
4. Between May 3, 2013 and October 11, 2013, Complainant made no payments to PECO and her PECO balance increased from $80.77 to $429.98.  (PECO 1).
5. On August 29, 2013, PECO issued Complainant a bill with $350.19 due on September 20, 2013.  (PECO 2, p. 7).
6. No payment was made on the August 29, 2013 bill.  (PECO 1).
7. On September 26, 2013, PECO issued to Complainant a ten-day notice of service termination for non-payment.  (PECO 3; PECO 6).
8. On September 30, 2013 PECO issued to Complainant a bill with $429.98 due on October 22, 2013.  (PECO 2, p. 3).
9. A 72-hour termination notice was issued to Complainant on October 4, 2013.  (PECO 3).
10. The 72-hour notice required Complainant to pay $350.19 to prevent the shut off of her services.  (PECO 3, Tr. 28).
11. On October 10, 2013, Complainant’s service was terminated.  (PECO 1, 3).
12. On Thursday October 10, 2013, Complainant made a payment of $200.00 through a bill payment service.  (PECO 1, Complainant 38, Tr. 8).
13. On Friday, October 11, 2013, the $200.00 payment was received by PECO and credited to Complainant’s account.  (PECO 1).
14. Upon returning home on October 11, 2013 Complainant found that her service was not restored.  (Tr. 8).
15. Complainant contacted PECO and was informed that her balance was $429.98 and that in order to have her service restored, she would have to pay a reduced turn on fee of $14.19 and pay the balance of the amount overdue under a payment agreement.  (PECO 1, Tr. 8, 30).
16. Through a payment service, Complainant made the $14.19 payment to PECO on Monday, October 14, 2013.  (Tr. 8).
17. On that same day, October 14, 2013, PECO restored Complainant’s service.  (Tr. 8-9).
18. Complainant defaulted on PECO payment agreements in November of 2013 and February of 2014.  (PECO 1).
19. At the time of the hearing, Complainant had a balance due of $411.43.  (Tr. 38).
DISCUSSION
APPLICABLE LAW


Any offense alleged by the Complainant must be a violation of the Public Utility Code (Code), the Commission's regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.  The Code requires that: 

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. Such service also shall be reasonably continuous and without unreasonable interruptions or delay. Such service and facilities shall be in conformity with the regulations and orders of the commission. 


Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  To satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 134 Pa.Commw. 218, 221-222; 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Lehigh Valley Transp. Servs. v. Pa. Pub. Util. Comm’n, 56 A.3d 49, n. 6 (Pa.Commw.2012).



Upon the presentation by a complainant of a prima facie case, i.e., evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).



A utility is authorized to terminate service under certain conditions pursuant to 66 Pa.C.S. § 1406 (a) and (b).  They provide: 

§ 1406.  Termination of utility service.
(a) Authorized termination. --A public utility may notify a customer and terminate service provided to a customer after notice as provided in subsection (b) for any of the following actions by the customer: 

(1) Nonpayment of an undisputed delinquent account.

(2) Failure to comply with the material terms of a payment agreement.


(b) Notice of termination of service 

Prior to terminating service under subsection (a), a public utility: 

(i) Shall provide written notice of the termination to the customer at least ten days prior to the date of the proposed termination. The termination notice shall remain effective for 60 days.

(ii) Shall attempt to contact the customer or occupant, either in person or by telephone, to provide notice of the proposed termination at least three days prior to the scheduled termination. Phone contact shall be deemed complete upon attempted calls on two separate days to the residence between the hours of 7 a.m. and 9 p.m. if the calls were made at various times each day.

(iii) During the months of December through March, unless personal contact has been made with the customer or responsible adult by personally visiting the customer's residence, the public utility shall, within 48 hours of the scheduled date of termination, post a notice of the proposed termination at the service location.

(iv) After complying with paragraphs (ii) and (iii), the public utility shall attempt to make personal contact with the customer or responsible adult at the time service is terminated. Termination of service shall not be delayed for failure to make personal contact. 

(2) The public utility shall not be required by the commission to take any additional actions prior to termination.
With respect to reconnection, 66 Pa.C.S. § 1407 states:

Reconnection of service. 

(a) Fee. --A public utility may require a reconnection fee based upon the public utility's cost as approved by the commission prior to reconnection of service following lawful termination of the service.

(b) Timing. --When service to a dwelling has been terminated and provided the applicant has met all applicable conditions, the public utility shall reconnect service as follows:

(1) Within 24 hours for erroneous terminations or upon receipt by the public utility of a valid medical certification.

(2) Within 24 hours for terminations occurring after November 30 and before April 1.

(3) Within three days for erroneous terminations requiring street or sidewalk digging.

(4) Within three days from April 1 to November 30 for proper terminations.

(5) Within seven days for proper terminations requiring street or sidewalk digging.
ANALYSIS


On the Complaint form, Complainant checked the box indicating that PECO was threatening to shut off her service or had already shut it off.  There is no dispute that PECO shut off Complainant’s service and therefore a prima facie case is established.  However, rebuttal evidence shows that PECO committed no violations in that shut off or restoration of Complainant’s service.  



Title 66 Pa.C.S. § 1406 (a) provides that a utility may terminate service for non-payment of an undisputed delinquent account.  Complainant does not dispute that she used PECO services and received monthly bills from May to October of 2013 but made no payments.  (FOF 4). 


Complainant also received adequate notice with respect to the termination.  Her service was terminated on October 10, 2013.  She received a 10-day termination notice on September 26, 2013 and a 72-hour termination notice on October 4, 2013 in accordance with 66 Pa.C.S. § 1406(b)(i) and (ii).  PECO committed no violation in shutting off Complainant’s service. 


Neither did PECO commit violations with respect to restoring Complainant’s service. Upon paying the $14.19 reduced reconnection fee
 and entering a payment agreement for the balance owed, Complainant had “met all applicable conditions” of service restoration.  66 Pa.C.S. § 1407(b).  Complainant’s service was restored on the same day that the fee was paid, well within the three days allowed under 1407(b)(4). PECO committed no violations here. 

Charges on her bill


Complainant checked the box on the Complaint form indicating that there are incorrect charges on her bill.  As the party seeking relief from the Commission, Complainant has the burden of proving that the bills sent to her by PECO are incorrect.  

The testimony of Complainant clarified her grievance.  Complainant acknowledged that she missed payments.  (Tr. 7).  She was not claiming that she had a high bill.  (Tr. 14).  Complainant read her bill as requiring her to pay approximately $200 per month for several months.  She questioned why she was placed on such a payment plan when she only owed approximately $350.  (Tr. 9, 14).  Complainant also questioned why the amount of the payment due fluctuated from month to month.  (Tr. 19). 

This case is one of misunderstanding.  The January 7, 2014 bill was the last bill issued to Complainant before she filed this Complaint.  The payment was due on January 29, 2014 and contained the following: 

Deferred Payment Agreement______________:
Current Payment Plan Amount  
$  15.72

Payment Plan Balance 

$204.43

Number of Remaining Payments
    13           

It became clear during the proceedings that Complainant misread the notation as requiring that she pay $204.34 every month for 13 months.  (Tr. 9).  As clarified by Ms. Ferrier, payments of only $15.72 were required.  (Tr. 31)

Regarding the fluctuating bill and payment agreement amounts, this occurred due to the Complainant defaulting on payment agreements in November of 2013 and February of 2014 and not paying her bill in full each month.  (PECO 1, FOF 4).  When there is a default, the entire amount on the payment agreement becomes due and requires a recalculation of the balance and the amount of the payment required.  This results in a change in balance and amount due.  (Tr. 21-24, 32-36).  No prima facie case of incorrect charges is established and therefore Complainant cannot prevail here.   
Conclusions of Law

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A. § 701.
2. The Complainant has the burden of proof.  66 Pa.C.S. § 332(a).
3. The Respondent followed the termination and restorations procedures required by 66 Pa.C.S. §§ 1406 and 1407. 
4. Complainant did not carry the burden of proof with respect to her claim of incorrect charges.  66 Pa.C.S.A. § 332(a).
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Shirley Carter Nichols against PECO Energy Company at Docket C-2014-2403186 is dismissed.


2.
That the docket at Docket C-2014-2403186  be marked closed.
Date:
  May 22, 2014  




/s/












Darlene D. Heep








Administrative Law Judge

� 	The standard reconnection charge is $75.  PECO Electric Tariff, Section 18.7.
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