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This Initial Decision finds that PECO has not committed any violations regarding Complainant’s service or billing.
HISTORY OF THE PROCEEDING


On or about December 4, 2013, Janice Roundtree Crawley (“Complainant” or “Ms. Crawley”) filed a formal Complaint against PECO Energy Company (“PECO” or “Company” or “Respondent”).  Complainant contends that:  1) PECO is threatening to shut off her service or has already shut off her service, 2) there are incorrect charges on her bill because although she qualifies for the lowest Customer Assistance Program (“CAP”) reduced rate, PECO placed her in a higher CAP rate, and 3) PECO continues to charge her at a higher rate and has, without her request, placed her on what she refers to as a “rate agreement.”   


On or about December 19, 2013, PECO filed an Answer (“Answer”).  All major allegations were denied and it was asserted that Complainant has filed nine (9) previous informal complaints with the Commission’s Bureau of Consumer Services (“BCS”) and that she is not entitled to a payment arrangement on her CAP arrearages.



A hearing was held on April 10, 2014.  Ms. Crawley testified on her own behalf and presented one exhibit, her October 7, 2013 bill (Complainant 1). 


PECO was represented by Shawane Lee, Esq., who presented one witness, PECO Regulatory Assessor Theresa Ferrier, and the following exhibits:

PECO 1 – Account Activity Statement 

PECO 2 – CAP History

PECO 3 – Billing Statement

PECO 4 – CAP Tariff Rider

PECO 5 – Payment Agreement History

PECO 6 – BCS Decision 

PECO 7 – BCS Decision

PECO 8 – BCS Decision

PECO 9 – BCS Decision

PECO 10 – Case Details Report

PECO 11 – BCS Decision 


At the close of the hearing, Complainant was given ten (10) days to provide copies of documents that she submitted to PECO to determine the CAP rate, and PECO was given ten (10) days to submit a copy of Complainant’s CAP application.  The Parties were also allowed five (5) days following receipt of the additional documents to provide any responsive statements or exhibits. 


On April 17, 2014, PECO submitted:

PECO 12 – Crawley CAP Application 4/1/13

PECO 13 – Excerpts from PECO Universal Services Three Year Plan

Complainant submitted no additional documents. 



The record closed on April 29, 2014. 

FINDINGS OF FACT

1. Complainant is a PECO electric customer on Hollywood Street in Philadelphia, Pennsylvania.
2. Respondent is PECO Energy Company, a jurisdictional public utility in Pennsylvania. 
3. Complainant resides with four children; Complainant and one child are disabled.  (Tr. 12).
4. The PECO Customer Assistance Program (CAP) provides discounted rates for eligible customers.  (PECO 4).
5. The CAP program has seven (7) tiers, each providing a different discount rate.  (PECO 4).
6. Tier A provides the rate with the largest discount.  (PECO 4).
7. Complainant was last enrolled in CAP on May 20, 2013 in tier B.  (Tr. 21, PECO 1, PECO 4).
8. Complainant’s most recent CAP application did not clearly show that she had extenuating circumstances which would qualify her for CAP tier A.
9. Complainant did not become eligible for social security total disability payments until after she completed her most recent CAP application.  (Tr. 8, 10).
10. Complainant’s most recent CAP application did not clearly show that there were other disabled persons in the household.  (PECO 12; Tr. 10, 11, 12-16). 
11. Complainant’s usage typically exceeds 650 kilowatt hours per month.  (PECO 3).
DISCUSSION
APPLICABLE LAW



Any offense alleged by the Complainant must be a violation of the Public Utility Code (Code), the Commission's regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.  The Code requires that: 
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission. 


Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  To satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 134 Pa.Commw. 218, 221-222; 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Lehigh Valley Transp. Servs. v. Pa. Pub. Util. Comm’n, 56 A.3d 49, n. 6 (Pa.Commw. 2012).



Upon the presentation by a complainant of a prima facie case, i.e., evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).

PECO customers seeking a reduced rate must apply for the Customer Assistance Program and must demonstrate income at or below 150% of the Federal Poverty guidelines.  PECO CAP Rider, Supplement No. 93 to Tariff Electric PA, P.U.C. Number 4, Twenty Fourth Revised Page No. 86, Superseding Twenty Third Revised Page No. 68 (2014).  In order to qualify for CAP tier B, a customer must have income of 25% or less of the poverty level.  Under the PECO Tariff, a customer enrolled in CAP Tier B must be on budget billing.  Id.  Under budget billing, a year of energy usage is billed in 11 equal monthly payments based on estimated energy usage plus a twelfth month billed to address any under- or over- billing.  PECO Tariff Electric PA P.U.C. No. 4, Supplement 61, Section 17.6. 
In order to be eligible for CAP Tier A, a customer must have an annual household income at or below 25% of the federal poverty guidelines and, in addition, have documented extenuating circumstances.  These extenuating circumstances include health-related matters, sudden loss of employment, households with at risk individuals, inability to maintain at least two CAP Tier B payment arrangements and high usage related to shelter conditions.  PECO CAP Rider, supra. 
Tariffs have the force and effect of law and are binding on both the utility and its customers.  Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 437 A.2d 1067 (Pa. Cmwlth 1981) (Brockway Glass); see also, Behrend v. Bell Telephone Co., 363 A.2d 1152 (Pa. Super. 1976).  Appellate courts have further held that “tariff provisions approved by the Commission … are prima facie reasonable.”  Lynch v. Pa. Pub. Util. Comm’n, 594 A.2d 816 (Pa. Cmwlth 1991).  Because tariff provisions approved by the Commission are prima facie reasonable, a complainant seeking to evade the effect of an existing tariff provision carries a very heavy burden to prove that the facts and circumstances have changed so drastically as to render the application of the tariff provision unreasonable.  Shenango Township Board of Supervisors v. Pa. Pub. Util. Comm’n, 686 A.2d 910 (Pa. Cmwlth 1996); Zucker v. Pa. Pub. Util. Comm’n, 401 A.2d 1377 (Pa. Cmwlth 1979); see also, Brockway Glass, supra; 66 Pa.C.S. §1303.
ANALYSIS


Complainant presents three (3) issues:  1) PECO is threatening to shut off her service or has already shut off her service, 2) there are incorrect charges on her bill because although she qualifies for the lowest Customer Assistance Program (CAP) reduced rate, PECO placed her in a higher CAP rate, and 3) PECO continues to charge her at a higher rate and has placed on her bill a rate agreement that she did not request.   

Service Shut Off


Complainant checked the box on the Complaint form that states that PECO was threatening to shut off her service or had already shut it off.  Complainant had service at the time of the hearing and presented no evidence and offered no testimony that PECO violated any regulations with respect to service termination or related notice and procedures.  No prima facie case is established and, consequently, Complainant cannot prevail here. 


CAP Level 


It is Complainant’s position that PECO violated its tariff by not enrolling her in the CAP tier A rate.  She contends that her disability and the disabilities of one child in her household are health-related extenuating circumstances that qualify her for tier A CAP rates under the PECO CAP Rider.  The disability of Complainant and the two children establish a prima facie case regarding the CAP level.  However, record evidence rebuts that case.


There is no dispute among the parties that Complainant has an household income of 25% or less of the poverty level as required for both tiers A and B. PECO CAP Rider, supra.  However, the CAP application submitted to PECO does not clearly show the disability status of the children.  (PECO Exhibit 12.)  As to Complainant’s contention that she was eligible for tier A due to her own disability, Complainant testified that her complete disability was not established until after her most recent CAP application.  (FOF 11).  PECO could only act upon the information submitted to the Company.  In the absence of documented qualifying extenuating circumstances, PECO acted reasonably in applying the tariff to deny Complainant tier A enrollment.  Shenango , supra.  Consequently, there is no basis upon which to find that PECO committed any violations by enrolling Complainant in tier B rather than tier A.  66 Pa.C.S. § 701. 

Terms of the Bill

Complainant protests that her bills reflect that PECO charges her at a high rate and has enrolled her in a rate agreement for which she did not ask.  Based on Complainant’s testimony, she believes that she is billed at a rate higher than tier B.  She also objects that, in addition to a payment agreement, PECO enrolled her in budget billing at $202 per month.  (Tr. 9-10).  The record does not support a prima facie case that the bills issued by or actions of PECO were unreasonable, a violation or incorrect. 

At the time of the hearing, Complainant had a balance of $21,342.15.  To pay the arrearage, on July 2, 2013, Complainant was placed on a PECO-issued 60-month payment agreement, the longest repayment period available for Commission-issued payment agreements.  66 Pa. C.S. § 1405.  (Tr. 22, PECO 2).  Although Complainant defaulted on that agreement in April of 2014, there was no testimony that Complainant was unaware of the payment agreement or objected to it.  A utility is entitled to payment for its services.  Scaccia v. West Penn Power Co., 55 Pa. PUC 637 (1982).  Given that, the payment agreement is not unreasonable or otherwise untoward.  66 Pa.C.S. Section 701.

Complainant is also concerned that she is charged more than the CAP tier B rate. As clearly explained by PECO Senior Regulatory Assessor Ferrier, Complainant is correctly charged more than the tier B rate for a portion of her usage.  As noted by Ms. Ferrier, the CAP program gives limited income customers a 92 percent discounted rate for the first 650-kilowatt hours only.  Complainant’s usage exceeds that amount each month and therefore she does not receive the lowest discounted rate for the additional usage. .   (Tr. 44, PECO 3. PECO 4). In other words, she receives some discounted rate on her usage beyond 650 kwh and she does not receive any discount on her additional usage.  This is consistent with the Commission-approved tariff and does not constitute a violation. See CAP Rider, supra.

With respect to the budget billing amount of $202, the PECO tariff requires Complainant, as a CAP tier B customer, to enroll in budget billing.  PECO CAP Rider, supra.  PECO simply complied with the tariff approved by the Commission by placing Complainant on budget billing.  The tariff provision is prima facie reasonable and therefore the burden is upon Complainant to show otherwise.  Lynch, supra. 

It is Complainant’s contention that application of the budget billing requirement is unreasonable here because it results in a monthly budget bill which is one half or more of her income per month.  (Complaint, Tr. 9-10).  While Complainant’s discontent is understandable, at this time there is no basis upon which to find that application of the tariff provision to Complainant is or was unreasonable.  


As the Commission has noted, “The purpose of a budget billing system is to account for a customer’s energy needs on an annual basis and thereby level out the higher consumption experienced during heating months over non-heating months.”  Michael Arnoldi v. Philadelphia Electric Company, 1993 Pa. PUC LEXIS 3 (Pa. PUC 1993).  Alleviating the shock of hefty bills during high energy usage months is not an unreasonable goal, particularly for low income CAP customers.  Without budget billing, Complainant’s high usage month energy bills would certainly constitute even more of her monthly income and could possibly exceed it. 

Further, Complainant’s financial strain may be addressed if she reapplies for CAP.  Based on the information presented at the hearing, it appears that Complainant may be eligible for the tier A rate.  She is urged to re-submit all pertinent information to PECO along with clear documentation of the extenuating circumstances within her household. 
Conclusions of Law



1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A. § 701.



2.
Complainant has not carried the burden of proof with respect to her claim of service shut off.  66 Pa.C.S.A. § 332(a).



3.
Complainant has not carried the burden of proof with respect to her claim of incorrect billing.  66 Pa.C.S.A. § 332(a).



4.
The PECO tariff CAP rider approved by the Commission is prima facie reasonable.  Lynch v. Pa. Pub. Util. Comm’n, 594 A.2d 816 (Pa. Cmwlth 1991).  



5.
Complainant has not carried the burden of showing that the PECO tariff CAP rider is unreasonable as applied.  Zucker v. Pa. Pub. Util. Comm’n, 401 A.2d 1377 (Pa. Cmwlth 1979).


6.
Complainant has not established that placing her on budget billing was a violation or unreasonable.  Lynch, 66 Pa.C.S. § 701.  
ORDER



THEREFORE,



IT IS ORDERED:



1.
That all claims of Janice Roundtree Crawley at C-2013-2396047 are denied and her case is dismissed. 



2.
That the docket at C-2013-2396047 be marked closed.
Date:
  April 30, 2014  




/s/












Darlene D. Heep








Administrative Law Judge

� 	Complainant did not request a payment agreement in her Formal Complaint or during the hearing. 
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