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Jessica R. Rogers

jrogers@postschell.com
717-612-6018 Direct
717-731-1985 Direct Fax
File #: 140074

June 11, 2014

VIA ELECTRONIC FILING

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street, 2nd Floor North

P.O. Box 3265

Harrisburg, PA 17105-3265

Re:  Marc Chervenitski, Sr. v. PPL Electric Utilities Corporation
Docket No. C-2014-2423862

Dear Secretary Chiavetta:

Enclosed for filing is the Preliminary Objection of PPL Electric Utilities Corporation (“PPL
Electric”) in the above-referenced proceeding.

PPL Electric respectfully requests expedited review of the Preliminary Objection.
Copies will be provided as indicated on the Certificate of Service.

Respectfully sapmitted,

bnclosures

cc:  Certificate of Service

ALLENTOWN HARRISBURG LANCASTER PHILADELPHIA PITTSBURGH PRINCETON WASHINGTON, D.C.

A PENNSYLVANIA PROFESSIONAL CORPORATION
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been served upon the following
persons, in the manner indicated, in accordance with the requirements of 52 Pa. Code § 1.54
(relating to service by a participant).

VIA OVERNIGHT DELIVERY
Marc Chervenitski, Sr.

347 Johns Road
Harding, PA 18643

Date: June 11,2014 /\ & \/f

(\ /‘fess@ R.Ro g(jc\
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Marc Chervenitski, Sr.,

Complainant,

V. : Docket No C-2014-2423862

PPL Electric Utilities Corporation,

Respondent.

NOTICE TO PLEAD

YOU ARE HEREBY ADVISED THAT, PURSUANT TO 52 PA. CODE § 5.61 and 52 PA.
CODE § 5.101, YOU MAY ANSWER THE ENCLOSED PRELIMINARY OBJECTION
WITHIN TEN (10) DAYS AFTER THE DATE OF SERVICE. YOUR ANSWER SHOULD
BE FILED WITH THE SECRETARY OF THE PENNSYLVANIA PUBLIC UTILITY
COMMISSION, P.O. BOX 3265, HARRISBURG, PA 17105-3265. A C SHOULD ALSO
BE SERVED ON THE UNDERSIGNED COUNSEL.

/\
Paul E. Russell (ID # 21643) Ddvid 3. acG}%gor (ID { 28804)
Associate General Counsel Post & Schell, P.C.
PPL Services Corporation Fadr Penn Center

Two North Ninth Street
Allentown, PA 18106

Phone: 610-774-4254

Fax: 215-587-1444

E-mail: perussell@pplweb.com

Of Counsel;

Post & Schell, P.C.

Date: June 11, 2014

12013730v1

1600 John F. Kennedy Boulevard
Philadelphia, PA 19103-2808

Phone: 215-587-1197

Fax: 610-774-6726

E-mail: dmacgregor@postschell.com

Christopher T. Wright (ID # 203412)
Jessica R. Rogers (ID # 309842)
Post & Schell, P.C.

17 North Second Street

12" Floor

Harrisburg, PA 17101-1601

Phone: 717-731-1970

Fax: 717-731-1985

E-mail: cwright@postschell.com
E-mail: jrogers@postschell.com

Attorneys for PPL Electric Utilities Corporation



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Marc Chervenitski, Sr.,

Complainant,

V. : Docket No C-2014-2423862

PPL Electric Utilities Corporation,

Respondent.

PRELIMINARY OBJECTION OF PPL ELECTRIC UTILITIES CORPORATION

TO THE PENNSYLVANIA PUBLIC UTILITY COMMISSION:

PPL Electric Utilities Corporation (“PPL Electric” or the “Company”) hereby files this
Preliminary Objection, pursuant to the Regulations of the Pennsylvania Public Utility
Commission (“Commission”) at 52 Pa. Code § 5.101, and respectfully requests that the
Commission dismiss, in its entirety, the above-captioned Complaint. PPL Electric requests
expedited review of these preliminary objections. The Complaint impacts the construction
schedule for a 230 kV transmission project, which was approved by the Commission on
November 14, 2013 and which has a scheduled in-service date of November 2014. Construction
is scheduled to begin on this project in July 2014 in order to meet the in-service date.

In support thereof, PPL Electric states as follows:

L INTRODUCTION AND BACKGROUND

1. PPL Electric furnishes electric service to approximately 1.4 million customers
throughout its certificated service territory, which includes all or portions of twenty-nine

counties and encompasses approximately 10,000 square miles in eastern and central
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Pennsylvania. PPL Electric is a “public utility” and an “electric distribution company” as defined
in Sections 102 and 2803 of the Pennsylvania Public Utility Code, 66 Pa.C.S. §§ 102, 2803.

2, PPL FElectric owns approximately 5,000 miles of transmission lines operating at
69 kV (kilovolts) or higher, approximately 375 substations with a capacity of 10 MVA
(megavolt amperes) or more, and approximately 43,000 miles of distribution lines operating at
less than 69 kV.

3. Pursuant to Chapters 15 and 28 of the Public Utility Code, PPL Electric has a
statutory obligation to provide safe, efficient, and reasonable service and facilities and to make
all repairs or improvements in or to such service or facilities as are reasonably necessary for the
accommodation, convenience, and safety of its customers.

4, Complainant Marc Chervenitski, Sr. (“Complainant™) is a customer residing at the
property located at 347 Johns Road, Harding, Pennsylvania 18643.

5. PPL Electric holds and maintains a right-of-way, pursuant to a valid and
irrevocable right-of-way and easement, upon a portion of Complainant’s property. In addition,
the Company holds an access agreement associated with Complainant’s property. The right-of-
way on Complainant’s property contains a 230 kV transmission line that is maintained and
operated by PPL Electric.

6. On August 26, 2013, PPL Electric filed its “Letfer of Notification of PPL Electric
Utilities Corporation, Filed Pursuant to 52 Pa. Code Chapter 57 Subchapter G, With Respect to
the Addition of a Second 230 kV Circuit to the Jenkins-Stanton Line in Plains, Jenkins and
Exeter Townships, and in Wyoming and Exeter Boroughs, Luzerne County, Pennsylvania”
(“LON”), which was docketed at A-2013-2380667. In its LON, PPL Electric requested

Commission approval to add a second circuit to the transmission line in the right-of-way on
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Complainant’s property and to replace the current overhead ground wire with an optical ground
wire with fiber optic communication capability.

7. Complainant was served a copy of the filing. Complainant did not intervene in
the proceeding.

8. The Commission approved PPL Electric’s LON on November 14, 2013. No party
filed an appeal of the Commission’s order.

9. On May 7, 2014, Complainant filed the above-captioned Complaint with the
Commission. The Complaint was served on PPL Electric by the Commission on May 29, 2014.

10.  The Complaint alleges claims associated with the valid and irrevocable right-of-
way and easement by and between PPL Electric and Complainant’s predecessors in interest. The
Complainant avers that PPL Electric has attempted to exercise the rights associated with its
easement in a manner that is inconsistent with the easement agreement, including trespass. The
Complainant also opposes certain portions of the approved LON, namely the use of an optical
ground wire with fiber optic communication capability for operational and safety purposes.

11.  The Complaint requests that the Commission order the Company to amend the
existing valid and irrevocable right-of-way and easement, and provide monetary compensation
for new property rights.

12. On June 11, 2014, PPL Electric filed an Answer and New Matter to the
Complaint, admitting in part and denying in part the factual basis of the Complainant’s
allegations. PPL Electric incorporates the contents of its Answer and New Matter herein.

13.  In addition, PPL Electric is preparing to file an injunction in the Court of
Common Pleas with regard to access to the Complainant’s property pursuant to the right-of-way

and easement.
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14.  For the reasons set forth below, the Commission is without subject matter
jurisdiction over the property claims set forth in the Complaint. Therefore, PPL Electric requests

that the Complaint be dismissed.

1I. STANDARD OF REVIEW

15.  Pursuant to the Commission’s regulations, preliminary objections in response to a
Complaint may be filed on several grounds, including:

(1) Lack of Commission jurisdiction or improper service of the
pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion
of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.
(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or
misjoinder of a cause of action.

52 Pa. Code § 5.101(a).

16. PPL Electric’s preliminary objection is filed pursuant to 52 Pa. Code
§ 5.101(a)(1), because the Complainant has alleged issues that are outside the scope of the
Commission’s jurisdiction. Complainant’s stated claims concern property rights that arise from
the interpretation of a right-of-way and easement with PPL Electric, as well as an access
agreement, which are within the exclusive jurisdiction of the Courts of Common Pleas. Thus,
the Complaint should be dismissed.

17.  In ruling on preliminary objections, all well-pled allegations of material facts as
well as all inferences reasonably deducible therefrom must be accepted. Stilp v. Commonwealth,

910 A.2d 775, 781 (Pa. Cmwlth. 2006) (“Stilp”) (citing Dep’t of Gen. Serv. v. Bd. of Claims, 881
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A.2d 14 (Pa. Cmwlth. 2005)); accord Complaint of Nat’l Fuel Gas Distrib. Corp. and Petition
for an Order to Show Cause Why New Mountain Vantage GP, LLC And Others Acting in
Concert with It Should Not Be Required to Apply for a Certificate of Public Convenience
Approving the Acquisition of Control of Nat’l Fuel Gas Dist. Corp., Docket No. P-00072343
(Dec. 26, 2007). Conclusions of law, unwarranted factual inferences, argumentative allegations
and expressions of opinion, however, need not be accepted as true. Stanfon-Negley Drug Co. v.
Dep’t of Pub. Welfare, 927 A.2d 671, 673 (Pa. Cmwlth. 2007). Preliminary objections should be
sustained unless it appears with certainty that the law would permit the relief requested under the

facts asserted. Stilp, at 781.

1. ARGUMENT

18.  PPL Electric incorporates by reference Paragraphs 1 through 17 as if fully set
forth herein.

19.  The specific allegations in the Complaint do not relate to questions of the safety
of the facilities used by PPL Electric to provide electric service or a dispute over the provision of
utility service; disputes which would be within the jurisdiction of the Commission. Instead, the
specific allegations are focused exclusively on averments that the Complainants’ property rights
have been violated as a result of PPL Electric’s actions.

20. The Commission only has those duties, powers, and responsibilities as expressly,
or by necessary implication, given to it by the General Assembly. Jennifer Tomb v. Pa. Elec.
Co., Docket No. C-2008-2036378, 2008 Pa. PUC LEXIS 994, at *4 (Dec. 8, 2008) (citing Rogoff
v. The Buncher Co., 395 Pa. 477, 151 A.2d 83 (1959)). The Commission must act within, and

cannot exceed, its jurisdiction. The mere fact that a party to an action is a regulated utility does
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not automatically confer subject matter jurisdiction upon the Commission. DeFrancesco v. W.
Pa. Water Co., 499 Pa. 374, 453 A.2d 595 (1982).

21.  The Commission has determined that it is not the proper forum for resolving
property rights controversies. Boczar v. PPL Elec. Utils. Corp., Docket No. C-20016332 (Order
entered February 10, 2003); Henry and Julie Dengler v. Metro. Edison Co., Docket No. C-2009-
2112197, 2009 Pa. PUC LEXIS 167 (Oct. 16, 2009); Guy and Virginia Mauro v. Pa. Elec. Co.,
Docket No. C-2009-2114087 (July 15, 2010). Rather, such controversies are a matter for a court
of general jurisdiction. Anne E. Perrige v. Metro. Edéson Co., Docket No. C-00004110 (July 3,
2003); Fiorillo v. PECO Energy Co., Docket No. C-00971088 (Sept. 15, 1999). In Boczar, the
Complainant alleged that the utility was not authorized to place electric facilities on his property.
The Commission noted that the utility produced right-of-way agreements for the facilities in
question and concluded that it was without jurisdiction to determine property rights concerning
the agreements.

22.  The allegations contained in the Complaint relate to property rights and the
interpretation of a valid right-of-way and easement, a copy of which has been produced for the
Commission’s review as “Appendix A” hereto. These matters, particularly the interpretation of
the right-of-way and easement, are exclusively within the jurisdiction of the Courts of Common
Pleas. Consequently, Complainant’s claim must be dismissed for lack of Commission
jurisdiction.

23. Furthermore, certain allegations in the Complaint relate to questions involving an
alleged trespass. The claims of trespass are associated with the interpretation of the right-of-way
and easement, as well as a valid access agreement, which is attached hereto as “Appendix B.”

The Commission has clearly stated that it is without subject matter jurisdiction to adjudicate
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questions involving trespass. See, e.g., Samuel Messina v Bell Atlantic-Pennsylvania, Inc.,
Docket No. C-00968225, 1998 Pa. PUC LEXIS 190 (September 23, 1998); Lou Amati/Amati's
Service Station v. West Penn Power Company and Bell Atlantic - Pennsylvania. Inc., Docket No.
C-00945842 (October 25, 1995). Those portions of the Complaint should be dismissed.

24, Finally, Complainant has requested monetary compensation associated with a new
right-of-way and easement. The Commission does not have the authority to order a public utility
to pay monetary compensation. See Diane M. Hamilton and Eva J. Hamilton v. Verizon Pa.,
Inc., Docket No. C-2009-2135715, 2010 Pa. PUC LEXIS 234 at *8 (July 28, 2010) (Finalized
Initial Decision) (citing DeFrancesco v. Western Pennsylvania Water Co., 499 Pa. 374,453 A.2d
595 (1982); Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980); Minisi, on behalf of
Woodgate Homeowners Association, Inc. v. Verizon Pennsylvania Inc., Docket No. C-2008-
2043302 (Sept. 3, 2008); Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977)).

25, In addition, to the extent Complainant is filing | this Complaint with the
Commission to delay or alter the project approved in the LON, the Complaint should be
dismissed. Complainant was served with the LON at the time it was filed by the Company, and
did not participate in that proceeding when he had notice and opportunity to do so. His claims
relating to the project are therefore untimely. To the extent this Complaint is intended to disrupt
construction of the project, which is scheduled to begin in July in order to meet the required in-
service date established in the LON, such a result would undermine the Commission’s authority
and jeopardize reliable service to PPL Electric’s customers. The Commission should not
condone such misuse of the Complaint process, and should therefore dismiss the Complaint.

26. The Complainant has stated disputes regarding real property and the interpretation

of a valid grant of right-of-way and easement, which are clearly outside the Commission’s
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subject matter jurisdiction. He has also requested monetary compensation, which the
Commission does not have the authority to provide. Therefore, the Commission should grant the

Company’s preliminary objection pursuant to 52 Pa. Code § 5.101(a)(1).

IV. CONCLUSION

27.  PPL Electric incorporates by reference Paragraphs 1 through 26, supra, as though

set forth fully herein.

28.  The scope of the CoMssion’s jurisdiction over the matters raised in the
complaint is well-settled. The Commission lacks subject matter jurisdiction over questions
involving claims associated with private property rights and the interpretation of a valid right-of-
way and easement. In addition, the Commission cannot provide monetary compensation.

29.  Accordingly, the Commission should enter an order, pursuant to 52 Pa. Code

§ 5.101, dismissing the above-captioned Complaint.
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WHEREFORE, PPL Electric Utilities Corporation respectfully requests that the above-

captioned Complaint be dismissed in its entirety.

Paul E. Russell (ID # 21643)
Associate General Counsel
PPL Services Corporation

Two North Ninth Street
Allentown, PA 18106

Phone: 610-774-4254

Fax: 215-587-1444

E-mail: perussell@pplweb.com

Of Counsel:

Post & Schell, P.C.

Date: June 11, 2014

12013730v1

Respectfully submitted,
%9( @ —
Ma}“}re

Dayid B. r (I1) # 28804)
P6st & Schell, P.C L

our Penn Center
1600 John F. Kennedy Boulevard
Philadelphia, PA 19103-2808
Phone: 215-587-1197
Fax: 610-774-6726
E-mail: dmacgregor@postschell.com

Christopher T. Wright (ID # 203412)
Jessica R. Rogers (ID # 309842)
Post & Schell, P.C.

17 North Second Street

12™ Floor

Harrisburg, PA 17101-1601

Phone: 717-731-1970

Fax: 717-731-1985

E-mail: cwright@postschell.com
E-mail: jrogers@postschell.com

Attorneys for PPL Electric Utilities Corporation
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THIS Agredment mad¢ this 2. gay of refrvwoly 1988 by and betueen
JONN F. UOFFMAN' and ELVA L. fOFFmAR, his wife hexcinafter collectively
' refexced to as
i GRANTORS
. AN
Jonw ®. MOFEMAN 1II and MARY HOEFFMAN, his wife,.of the Township of
. Exeter, County of. Luzerne and Casmonweelth of rpeansylvenia hereinafter
calluctively referged to as
N GRANTEES -
WIEREAS, Grantors axe tho owner of certaln premises situete on
Penneylvania Legislative Routa 40048 (Mount Zion Road), andj
WIEREAS, Gtantees are-the.owners of celtlil? preniscs lacking frontage
on a public roadway and directly dependent [or access on an existing 25 foob

wide xight-of-way earlier to by , and;

WHEREAS, The parties-are mutually desirous of providing to Grentees &
right-of-way Lo end fram lands of Grantees, to l.nd from Pennsylvania
xgg.;slauv: Routo 40048.

NOW THEREFORE in consideration of the premises as well as and for the
mutual bewefits derived from the terms hereof and the further considexation
of $1.00 in hand paid tO Grantors by Grantees, the receipt whaxeof s hereby
acknovwledged the pirties hereta do hereby agree as followss

1. That Grantors grant unto Graptees, Lhdic heirs ond Jssign;, »
Permanent nnnnxclunlivc easenent to be enjoyed 'in comnon with Grantors, thwir
hoirs and assignE, upon, over and across those premises as are morw
particularly described at Exhibit A attaghed hereto and &s more particularly
get forth on a survey of tha same prepared by Callahan Engineer Associatea
Inc, dated October of 1987, a copy of whléh hei;\g attached hereto.

2. That the Easement Arsa as described at Exhibit A shall be

" maiatained by the parties as a pri:n:n roadway, all expenses of :epqlr,'

maf. » repl and ion of the zamo to.be bo£ne in equal
shares by the parties hereto, and by apy other partias to whon similar
Tights are granted inh accordance with the terms hereof.
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3. That meither of the partios hercto ehall grant rights of umer of
the Eascment Arca to any parties other than those purchasing Land from the
Graptors or Grantees hereafter execpt with unamimous conscnt of the partiec
hereto. o

4. That in the evont the parties hereto shall further subdivide their

R . properties and sell all or part,of the same, non-excllsive rS'ghts of user of
the Eascment Arca described at Exhibit A may be qra:nted to purchasers,

. 5. That nelther party shall act in any manner to obstruct or block

the sascment dres or to in any way interfore with tha onjoyudnt ard use of

the eame by all parties ontitled to such use. | . .

6. That in the cveat of sale by cither of the partics hercto of all

, » or part of their property to third parties who are granted rights of user of

the within Faocment Areaa, there shall ke included in any conveyance ta, oF

. agreement with, said third party, conditions restricting use of the eascment

azoa cousistent with the tecms hereof and in  particular imposing an

obligation to share Jin the expense of “maintenance, tepai‘r, ceplacement

and/or restoration of the casement area.

6. That that portion of the oasement area as abuts lands now er late
of Joseph Robértson is intonded by the parties horeto to scrve as a pazking
axea limited to the un:of the parties herete, the physical location of the
same ac abutting lands of Joseph Robertson under no circumstsnces to ba

.. dermed an r.'-xtcn.':lon of rights of user of all or any portionm of the cascment
’ orca to owners of those lands now or late of Joscph Robertson as abut gaid
easonent area. . . '

1K WITNESS WIEREOE and intending to be lagslly: beun.d therchy we have
heraunto sét our hands and seals the day and year first.above written.

See map bock 43 page 25
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