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							:
Philadelphia Gas Works				:



INITIAL DECISION


Before
Joel H. Cheskis
Administrative Law Judge


INTRODUCTION


		This Decision dismisses a formal Complaint filed by a customer of a gas utility who averred that her monthly bills were too high.  The customer failed to present substantial evidence to rebut the Company’s demonstration that the meter tested within Commission standards.  The Complainant, therefore, failed to satisfy her burden of demonstrating that her gas bills violated the Public Utility Code, a Commission Order or regulation or the Company’s Commission-approved tariffs.


HISTORY OF THE PROCEEDING


On May 22, 2013, Elva McGraw filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (PGW or “the Company”), Docket Number C-2013-2368405.  In her Complaint, Ms. McGraw averred that she is being overcharged due to an improperly functioning gas meter.  Ms. McGraw explained that her bills were higher than they should have been after attempts to conserve energy and that she had two consecutive extremely high bills in 2012 and 2013.  Ms. McGraw stated that she has proof that her meter is spinning faster than it should be and requested a refund for the months that she believed she was using a defective meter.  Ms. McGraw attached multiple documents to her Complaint in support of her position.

		On July 3, 2013, PGW filed an Answer to Ms. McGraw’s Complaint.  In its Answer, PGW denied that Ms. McGraw’s meter is defective and averred that her bills were correct and based on actual meter reads.  PGW further stated that it tested Ms. McGraw’s meter and the meter was found to be operating within the allowable tolerances.  PGW denied the remaining factual averments in Ms. McGraw’s Complaint.

		Also on July 3, 2013, PGW filed a Preliminary Objection.  A Notice to Plead was attached to the Preliminary Objection.  In its Preliminary Objection, PGW stated that Ms. McGraw is not the customer of record on the disputed account and that Ms. McGraw has failed to aver the type of relationship or any connection she may have to the customer of record that would allow Ms. McGraw to bring the Complaint.  PGW argued that, as a result, Ms. McGraw’s Complaint should be dismissed because she lacks the capacity to sue and lacks standing to dispute the accuracy of the bills and account balance where she is not the customer of record.  No Answer was filed in response to the Preliminary Objection.
		
		By Motion Judge Assignment dated July 29, 2013, the parties were informed that I was assigned as the Presiding Officer in this matter and responsible for resolving any issues which may arise during the preliminary phase of this proceeding.  On August 22, 2013, an Order Denying Preliminary Objection was issued denying PGW’s Preliminary Objection and rejecting PGW’s argument that Ms. McGraw lacks standing to dispute the accuracy of the bills and account balance.  The Order directed that the Complaint be heard by an Administrative Law Judge to determine whether PGW’s actions in anyway violated the Public Utility Code, any Commission Order or regulation or any Commission-approved Company tariff.

		On August 28, 2013, the Commission issued a Telephonic Hearing Notice establishing an Initial Telephonic Hearing for this matter for Monday, November 4, 2013 and assigning me as the Presiding Officer.  A Prehearing Order dated August 30, 2013 was issued setting forth various procedural rules that would govern the hearing.

		The hearing was held on November 4, 2013, as scheduled.  Ms. McGraw appeared pro se and presented oral testimony and one exhibit.  Laureto Farinas, Esquire appeared on behalf of PGW and presented one witness who sponsored eight exhibits.  A transcript of sixty-two (62) pages was created.  During the hearing it was determined that a Further Hearing was necessary.  As a result, by Telephone Hearing Notice dated December 12, 2013, the Commission scheduled a Further Telephonic Hearing for Monday, February 3, 2014.  Due to inclement weather on February 3, 2014, the Further Telephonic Hearing was postponed until Monday, March 31, 2014.

		The Further Telephonic Hearing was held on March 31, 2014, as scheduled.  Again, Ms. McGraw appeared pro se.  Laureto Farinas, Esquire again appeared on behalf of PGW and presented two witnesses who sponsored three additional exhibits.  An additional transcript of thirty (30) pages was created.

		The record in this case closed on April 8, 2014 when the second transcript was submitted to the Commission.  Ms. McGraw’s Complaint is now ready for disposition.  For the reasons discussed further below, Ms. McGraw’s Complaint will be dismissed.


FINDINGS OF FACT

1. The Complainant in this case is Elva McGraw.

2. The Respondent in this case is Philadelphia Gas Works.

3. The Service Address is 5342 Willows Ave., Philadelphia, PA.

4. Ms. McGraw complained to PGW that her gas bills were too high when considering where she kept her thermostat and the decrease in the number of occupants in her home.  Tr. 7-8.

5. Ms. McGraw noticed on various occasions that the dials on her gas meter were going around “very, very quickly.”  Tr. 8-9.

6. McGraw Exhibit Number 1 is a series of videos Ms. McGraw took of her gas meter that she testified showed the dials going around “more quickly than a second hand on a clock.”  Tr. 11-12; McGraw Exh. No. 1.

7. The videos Ms. McGraw took were taken on two separate days at various times during the day.  Tr. 13-14; McGraw Exh. No. 1.

8. Ms. McGraw has a house heater that uses 125,000 BTUs, an automatic water heater that uses 30,000 BTUs and a gas range that uses 65,000 BTUs and her home is two-stories with three bedrooms, one bath, a kitchen, living room and dining room.  Tr. 17, 50, 74; PGW Exh. No. 7.

9. Ms. McGraw set her thermostat to 60 degrees when the videos in McGraw Exhibit Number 1 were taken.  Tr. 18.

10. Jack Irizarry is a Customer Review Officer at PGW and investigates complaints filed by customers with the Commission.  Tr. 32.

11. PGW Exhibit Number 1 is the active Utility Service Agreement at the Service Address.  Tr. 33; PGW Exh. No. 1.

12. PGW Exhibit Number 2 is a printout from the City of Philadelphia’s Property Assessment website showing the current listing for the Service Address.  Tr. 33; PGW Exh. No. 2.

13. PGW Exhibit Number 3 is the Meter Read Query for the Service Address.  Tr. 33; PGW Exh. No. 3.

14. PGW Exhibit Number 4 is entitled Heat and Domestic Gas Usage Analysis of Account and shows an analysis of the gas usage at the Service Address.  Tr. 34; PGW Exh. No. 4.

15. PGW Exhibit Number 5 is the Statement of Account for the Service Address from November, 2009 to July, 2012.  Tr. 34; PGW Exh. No. 5.

16. PGW Exhibit Number 6 is the Statement of Account for the Service Address from July, 2012 to October, 2013.  Tr. 34; PGW Exh. No. 6.

17. PGW Exhibit Number 7 is entitled Contact for Account and details the contacts related to the Service Address from April, 2003 to June, 2013.  Tr. 35; PGW Exh. No. 7.

18. PGW Exhibit Number 8 is a letter from PGW sent to Sarah Flemming at the Service Address dated March 6, 2012 regarding the results of PGW’s high bill investigation and includes copies of the Statement of Account and Usage Analysis.  Tr. 35, 51; PGW Exh. No. 8.

19. Service commenced at the Service Address on February 3, 1972 in the name of Sarah Flemming, Ms. McGraw’s mother.  Tr. 37-38; PGW Exh. No. 1.

20. Ms. Flemming passed away on June 2, 2010.  Tr. 38.

21. Philadelphia property assessment records indicate that Ms. Flemming is the owner of the property at the Service Address.  Tr. 39; PGW Exh. No. 2.

22. The meter at the Service Address was removed on April 17, 2013 to be tested by PGW and was found to be within acceptable levels of two percent fast and two percent slow.  Tr. 8, 40; PGW Exh. No. 3.

23. Mr. Irizarry conducted a usage analysis at the Service Address by examining the meter readings, the usage amount measured in hundred cubic feet (CCF), the degree days measuring the number of degrees the average temperature drops below 65 degrees Fahrenheit (DDD) and the cubic feet of gas used per degree day.  Tr. 41-42, 53-55; PGW Exh. No. 4.

24. A new meter was installed at the Service Address on January 3, 2011.  Tr. 43.

25. The readings at the Service Address are based on actual readings, not estimates, using electronic automatic meter reading encoders.  Tr. 45-46.

26. On March 15, 2011, Ms. McGraw contacted PGW to complain that her meter was defective.  Tr. 49; PGW Exh. No. 7.

27. On February 14, 2012, Ms. McGraw contacted PGW to complain that her bill was too high.  Tr. 49; PGW Exh. No. 7.

28. On March 6, 2012, an investigation conducted by PGW’s Dispute Resolution Unit revealed that the bills were correct as rendered.  Tr. 49-50; PGW Exh. No. 7.

29. Timothy Sullivan is the Superintendent of Revenue Protection for PGW, oversees matters related to theft of service, field collections, nonpayment and meter reading and has been employed by PGW for 32 years.  Tr. 68.

30. Mr. Sullivan viewed the videos contained in McGraw Exhibit Number 1.  Tr. 68.

31. The two dials on the meter shown in the video in McGraw Exhibit Number 1 indicate that gas is running through the meter.  Tr. 72.

32. One dial on the meter shown in the video in McGraw Exhibit Number 1 measures half-feet of cubic gas and the other dial measures two feet of cubic gas so that the half-foot dial rotates four times for every one time the two-foot dial rotates.  Tr. 68-69.

33. Every meter that is removed from the field, including the meter at the Service Address, is put through a meter in-test to determine whether the meter is working.  Tr. 69.

34. The meter at the Service Address tested within PGW’s standards.  Tr. 9, 70; PGW Exh. No. 3.

35. An inspection of appliances or other apparatus at the Service Address, in addition to viewing the video in McGraw Exhibit Number 1, would be necessary in order to determine whether the meter was moving too fast.  Tr. 70.

36. There is no way to judge by what alone is seen on the video in McGraw Exhibit Number 1 that the bills rendered to the Service Address are incorrect.  Tr. 70-71, 79-80.

37. Mr. Sullivan has seen dials spinning faster than those shown on the video in McGraw Exhibit Number 1.  Tr. 77.

38. PGW Exhibit Number 9 is an updated Statement of Account for the Service Address from July, 2012 to February, 2014.  Tr. 81; PGW Exh. No. 9.

39. PGW Exhibit Number 10 is an updated Statement of Account for the Service Address from December, 2009 to August, 2010.  Tr. 81-82; PGW Exh. No. 10.

40. PGW Exhibit Number 11 is an updated Contacts for Account for the Service Address from April, 2003 to January, 2014.  Tr. 82; PGW Exh. No. 11.

41. In the video in McGraw Exhibit Number 1, the meter registered 1192 on January 22, 2013 at 6:45 a.m. and registered 1194 on January 22, 2013 at 4:10 p.m. meaning that only two cubic feet of gas were used during that six hour period.  Tr. 83-84.

DISCUSSION

		Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa.C.S. § 332(a).  "Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In this proceeding, Ms. McGraw seeks a refund of money she believed she overpaid due to what she believed was an improperly functioning utility meter.  Ms. McGraw, therefore, has the burden of proof in this proceeding.

If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (Waldron).

The decision of the Commission must be supported by substantial evidence.  2 Pa.C.S. § 704.  "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Cmwlth Ct. 23, 480 A.2d 382 (1984).

In this case, Ms. McGraw argued that her bills were too high in light of where she set her thermostat and a decrease in the number of occupants in her home.  The burden of proof for high bill complaints has been established in Waldron, supra, and its progeny.  See, Nicolas Montagna d/b/a Montagna Homes v. National Fuel Gas Distribution Corp., Docket Number C-2011-2243674, Opinion and Order (entered April 12, 2012).  In Waldron, the Commission stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Commission will also consider the following factors: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron at 100; see also, Nehemiah B. Thomas v. PECO, Docket No. C-2010-2187197, Order (entered November 15, 2011) (“the Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high”).

In support of her Complaint, Ms. McGraw testified:
I originally complained to the Philadelphia Gas Works that my bills were too high for where I kept a thermostat and they called me, contacted me and let me know that the bills were in accordance with what had been previously calculated a year prior to that.  The year prior to that, there were quite a few more people in the house.  And they were there all day, 24 hours a day, basically.

My objection to what they were saying was that I was the only one living in the house at the time, and I kept the thermostat quite considerably lower than what these other people did.  I complained and told them that I didn’t agree with the fact that the heat was the same or the calculations for the bill what [sic] should have been the same as they were prior to me living there by myself.

Tr. 7.  Ms. McGraw further testified that she paid to have her meter tested because she thought her meter was defective.  Tr. 8.  Ms. McGraw added, among other things, that she “went downstairs one day, because I knew the bills should not have been that high, and I just wanted to see how far [the meter] had gone from the previous day.  That’s how I was keeping count of how quickly the numbers had changed.  And then, one day, when I went down to see how much it had jumped during the night, I saw the meter hand going around very, very quickly.”  Tr. 8.

In support of her testimony that her bills are too high, Ms. McGraw presented a series of six videos she took of her gas meter and thermostat to support her testimony that the hands on the dials were spinning too quickly.  The videos include:

	Video
	Duration
	Description

	1
	5:09
	video taken at 6:45 a.m. on January 21, 2013 of the meter showing the hands on the dials spinning; the meter registered at 1192; Ms. McGraw notes that her thermostat is set at 60 degrees

	2
	1:28
	video of the thermostat taken on January 21, 2013 showing the thermostat set at 60 degrees

	3
	1:57
	video taken at 4:10 p.m. on January 21, 2013 and first shows the thermostat set at 60 degrees then the camera is taken to the basement to show the hands on the meter spinning; the meter is registered at 1194

	4
	0:10
	video of nothing discernable

	5
	3:50
	video taken at an unknown date and time showing the hands on the meter spinning and the meter registered at 1213

	6
	0:20
	video taken at an unknown date and time showing the hands on the meter spinning



McGraw Exh. No. 1.  Ms. McGraw testified that the videos show “the hand on the meter going around very quickly, going around, maybe more quickly than a secondhand on a clock.”  Tr. 12.

		In response to Ms. McGraw, PGW presented the testimony of two witnesses and numerous exhibits in support of its position that Ms. McGraw’s Complaint should be dismissed.  PGW presented the testimony of Jack Irizarry, a Customer Review Officer at PGW, Tr. 31-55, 81-88, and Timothy Sullivan, Superintendent of Revenue Protection at PGW.  Tr. 68-80.

		Mr. Irizarry testified that, in response to Ms. McGraw’s request, the meter at the Service Address was removed on April 17, 2013 and tested.  Tr. 40.  Mr. Irizarry stated that the gas meter was found to be within acceptable levels of two percent fast and two percent slow.  Tr. 40; PGW Exh. No. 3.  Mr. Irizarry also testified that he conducted a usage analysis at the Service Address wherein he determined an index of energy consumption in the form of the number of degree days.  Tr. 41-44; PGW Exh. No. 4.  The results of Mr. Irizarry’s analysis revealed that the usage is consistent with the number of people living in the home.  Tr. 44.  With regard to the videos in McGraw Exhibit Number 1, Mr. Irizarry testified that the fact two videos showed that the meter registered only two cubic feet of usage all day in January indicates minimal consumption.  Tr. 84.  Mr. Irizarry also testified regarding other exhibits that support the Company’s position that Ms. McGraw’s bills are correct as billed.  Tr. 45-51; PGW Exh. Nos. 5-8.

		Similarly, Mr. Sullivan, who has worked for PGW for 32 years, testified that the dials in the videos in McGraw Exhibit Number 1 were test dials that indicate that gas is moving through the meter.  Tr. 68-69.  Mr. Sullivan added that the test to determine whether the meter is measuring correctly is called a meter in-test and that test is done at the PGW facility.  Tr. 69, 75.  Mr. Sullivan testified that Ms. McGraw’s meter was tested at the PGW facility and the meter tested in accordance with applicable standards.  Tr. 69-70.  Mr. Sullivan concluded that there is no indication in the videos contained in McGraw Exhibit Number 1 that Ms. McGraw has been billed incorrectly.  Tr. 70-71.  Of note, when asked if he had ever seen dials spin in a residential setting as quickly as those in the videos in McGraw Exhibit Number 1, Mr. Sullivan testified: “Yes.  That from what I saw is very common.”  Tr. 77.  Mr. Sullivan surmised that the house heater was probably on and gas was being consumed at the time the videos were taken.  Tr. 77.

		When examining the record evidence in this case, and the relevant arguments from both sides, Ms. McGraw has failed to satisfy her burden of demonstrating that PGW in anyway violated the Public Utility Code, any Commission Order or regulation or any Commission-approved Company tariff when providing service to Ms. McGraw.  As a result, Ms. McGraw’s Complaint will be denied.

Record evidence demonstrates that Ms. McGraw’s meter tested within Commission regulations.  See, Tr. 40, 69-70; PGW Exh. Nos. 3 and 4; see also, 52 Pa.Code § 59.22(a)(Adjustment of bills for meter errors).  As noted above, however, when examining a high bill complaint, the accuracy of the meter is an important factor but not the sole criterion.  Waldron, supra.  As a result, in support of her position that her bills were too high, Ms. McGraw testified that the number of occupants in her home decreased and presented evidence in the form of six videos of her meter and thermostat.  None of these factors, however, rebut the evidence presented by PGW that the meter tested accurately.

To begin, a comparison of the amount of gas Ms. McGraw consumed measured in hundred cubic feet (CCF) and the degree days measuring the number of degrees the average temperature drops below 65 degrees Fahrenheit (DDD) recorded is helpful when analyzing whether Ms. McGraw received incorrect bills under Waldron.  Record evidence in this proceeding demonstrates the following usage at the Service Address:

	
	2010
	2011
	2012
	2013

	
	CCF
	DDD
	CCF
	DDD
	CCF
	DDD
	CCF
	DDD

	January
	248
	1047
	215
	1220
	153
	902
	79
	860

	February 
	226
	993
	119
	872
	96
	710
	76
	927

	March 
	155
	536
	73
	562
	37
	406
	51
	679

	April
	83
	262
	45
	420
	23
	342
	30
	385

	May 
	50
	154
	19
	92
	15
	108
	15
	129

	June 
	17
	0
	14
	0
	11
	7
	15
	25

	July
	15
	0
	14
	0
	8
	0
	15
	0

	August 
	13
	0
	15
	0
	13
	0
	14
	0

	September
	15
	0
	15
	18
	17
	8
	17
	27

	October
	21
	130
	16
	79
	24
	145
	15
	78

	November
	66
	409
	53
	456
	67
	493
	31
	464

	December
	161
	818
	68
	539
	85
	707
	67
	788





See, PGW Exh. Nos. 5, 6, 9 and 10.  The higher DDD recorded indicates colder outside temperatures.  A review of the above chart shows usage significantly consistent with Ms. McGraw’s testimony that the number of occupants decreased and the lower setting on her thermostat.

When comparing each January, for example, the CCF usage decreased each year.  The decreased CCF usage is consistent with Ms. McGraw’s testimony that the number of occupants of the home decreased and that she lowered the temperature on her thermostat.  This is particularly true for 2012 to 2013 where the DDD decreased by approximately 5% (902 to 860) but the CCF usage decreased by nearly 50% (153 to 79).  Similarly, when comparing each February, the CCF usage also decreased each year despite the fact that February, 2013 was colder than February, 2012 as indicated by the higher DDD (96 CCF used in 710 DDD in February, 2012 but 76 CCF used in 927 DDD in February, 2013).  The usage comparison for February is also consistent with a decrease in the number of occupants in the home and a lower setting on the thermostat.  Notably, for 2012 to 2013 the CCF usage decreased by approximately 20% but the DDD increased by approximately 20%.  This general pattern of decreased CCF is evident primarily throughout Ms. McGraw’s usage history.  As a result, Ms. McGraw’s billing history does not rebut PGW’s evidence that Ms. McGraw’s meter tested accurately.

		With regard to the videos Ms. McGraw presented in McGraw Exhibit Number 1, they are not sufficient to rebut PGW’s demonstration that the meter tested within Commission guidelines.  It is understandable that a customer may be concerned about the rate at which the hand on the meter was spinning, especially when they take steps to conserve energy such as keeping the thermostat set low.  However, both PGW witnesses, who have worked for PGW for up to 32 years, testified that the videos alone do not demonstrate that the meter is working improperly or that Ms. McGraw has been incorrectly billed.

Most notably, Mr. Sullivan testified that the dials that Ms. McGraw thought were spinning too fast were “test dials” and only indicated that gas was moving through the meter – not the amount of gas consumed.  The appropriate gauge on the meter that measures consumption is four digits located above the test dials.  Additionally, the rate at which the hands on the test dials were spinning in the videos Ms. McGraw presented could reasonably be explained by the usage of multiple gas appliances at the time.  Record evidence demonstrates that the furnace, hot water heater and range all consume gas.  Tr. 17, 50, 74.  Although Ms. McGraw testified that she was not using the range when she was taking videos, Tr. 78, it is unclear whether the furnace and hot water heater were being used when the videos were being taken.  It is not unreasonable that the test dials would be spinning at the rate shown in the videos if one or both of those appliances were in use at the time.

Ms. McGraw argued several times that she was being incorrectly billed because she set her thermostat to 60 degrees and there was a decrease in the number of occupants and, therefore, her bills should have been lower.  Lowering a thermostat is a reasonable way to reduce heating costs.  In this case, however, those reduced costs are reflected in the month to month comparison of Ms. McGraw’s consumption noted above (i.e., decreased CCF from January, 2012 to January, 2013 and February, 2012 to February, 2013).  Yet, even with her thermostat set to 60 degrees, gas consumption would be significant on a January day.  For example, the two videos taken approximately 8 hours apart registered only 2 cubic feet of gas consumption, which Mr. Sullivan testified, is low for a day in January.  Mr. Sullivan further testified that the only way to know if a meter was measuring consumption improperly is to remove the meter and test it in the PGW facility.  Therefore, Ms. McGraw’s videos do not rebut PGW’s evidence that the meter at the Service Address tested accurately because she set her thermostat low or the number of occupants decreased.

In conclusion, Ms. McGraw’s Complaint will be dismissed because she has failed to satisfy her burden of demonstrating that PGW in anyway violated the Public Utility Code, any Commission Order or regulation or any Commission-approved Company tariff when providing her service.  Ms. McGraw’s testimony regarding the level at which she set her thermostat, the reduced number of occupants at the Service Address and the videos demonstrating the speed with which the hands on the test dial rotate do not demonstrate that PGW in anyway violated the Public Utility Code, any Commission Order or regulation or any Commission-approved Company tariff.  Ms. McGraw presented no other relevant facts or circumstances to support her Complaint.  Ms. McGraw’s Complaint must, therefore, be dismissed.

CONCLUSIONS OF LAW

1. Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa.C.S. § 332(a).

2. "Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).

3. If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).

4. The decision of the Commission must be supported by substantial evidence.  2 Pa.C.S. § 704.

5. "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Cmwlth Ct. 23, 480 A.2d 382 (1984).

6. In establishing whether a “high bill” has been demonstrated, while the accuracy of the meter is an important factor in resolving billing disputes, the Commission will also consider the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98, 100 (1980).

7. If, upon test of a meter, it is found to have an average error of more than 2.0% fast, the public utility shall refund to or credit the customer for the overcharge, based upon what the meter would have registered had it not been fast or slow for a period equal to 1/2 the time elapsed since the last previous test, but not to exceed 12 months or 1/2 the period of occupancy of the premises by the customer, whichever is less.  52 Pa.Code § 59.22(a).

8. Ms. McGraw has failed to satisfy her burden of proof to demonstrate that PGW violated in anyway the Public Utility Code, any Commission Order or regulation or any Commission-approved Company tariff.

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the formal Complaint filed by Elva McGraw against Philadelphia Gas Works at Docket Number C-2013-2368405 dated May 22, 2013 is hereby dismissed.



1. That this matter be marked closed.


Date:	June 3, 2014	______/s/______________________
		Joel H. Cheskis
		Administrative Law Judge
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