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							:
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INITIAL DECISION


Before
Susan D. Colwell
Administrative Law Judge


HISTORY OF THE PROCEEDING


		The purpose of this Initial Decision is to sustain a complaint seeking relief from a utility bill assessed for estimated usage during a time that the customer did not live at the residence.

		On October 2, 2013, Darryl Rodgers (Complainant) filed a formal Complaint against Philadelphia Gas Works (PGW) alleging that he was not living at the subject residence, 2547 North Bouvier Street, until December, 2012, and that there was no heat or hot water when he moved in.  He alleges that PGW placed a charge for $2,400 on his bill and requires payment before turning on the gas.

		The Complaint was served by the Commission's Secretary on October 4, 2013.  PGW filed its Answer on October 24, 2013, denying that there are incorrect charges and stating that Complainant was found to be responsible for usage from November 1, 2011 through August 19, 2013, and that his grandfather would be held responsible for usage from June 18, 2010 through November 1, 2011.  PGW billed the Complainant in the amount of $2,235.41, based on historical usage from August 11, 2005 through August 14, 2006.

		Further, this is a timely appeal from a Bureau of Consumer Services informal decision dated September 9, 2013, at BCS No. 3143891.

		A hearing notice was issued on October 31, 2013, which set the telephonic hearing for Monday, January 27, 2014, and assigned the matter to me.  I issued a prehearing order on November 6, 2013, which set forth some of the requirements for a formal hearing before the Commission.

		The hearing convened as scheduled.  Complainant represented himself and submitted three exhibits, C-1 through C-3, and PGW was represented by Laureto Farinas, Esq., who presented the testimony of Cynthia Garner and submitted six exhibits.  All exhibits were admitted to the record.  A transcript of 77 pages was generated and was filed on January 30, 2014.  The record was left open for the submission of additional exhibits.

		By Order issued January 27, 2014, the parties were directed to file the additional proposed exhibits on or before February 3, 2014, and the deadline for objections to those exhibits was set as February 14, 2014.  Both sides submitted additional documents, and by hearing notice issued March 13, 2014, a second hearing was scheduled for April 28, 2014.

		The hearing was held as scheduled, with Complainant submitting Complainant exhibits C-4 through C-10, which were admitted into the record.  A second transcript was generated, and the record closed upon its receipt on April 29, 2014.

		The matter is ripe for disposition.




FINDINGS OF FACT

		1.	Complainant is Darryl Rodgers, 2547 North Bouvier Street, Philadelphia PA 19132.  Tr. 7.

		2.	Respondent is Philadelphia Gas Works, a jurisdictional public utility providing residential gas service in the Commonwealth of Pennsylvania.

		3.	Complainant Exhibit C-1 is a two-page photocopy of Complainant's W-2 tax forms for calendar years 2010 and 2011 showing the Complainant's name and the address of 839 North Fifth Street.  Tr. 8.

		4.	Complainant Exhibit C-2 is a W-2 for 2012 showing the Complainant's name and the address of 33 Tidewater Lane, Willingboro New Jersey in December, 2012.  Tr. 8.

		5.	Complainant Exhibit C-3 is a form from Roxborough Memorial Hospital Emergency Department, Philadelphia PA, dated July 9, 2013, entitled "After Care Instructions," for an episode of syncope.  Ex. C-3.

		6.	Complainant began to clean out the subject property in December, 2012, at which time he moved into the house located there.  Tr. 9.

		7.	At the time that he moved in, there was no hot water and the furnace was not operational.  Tr. 9.

		8.	Prior to moving in, Complainant checked on the house and its contents numerous times.  Tr. 11.

		9.	During the time period just prior to December, 2012, he was undergoing chemotherapy and needed to be living with someone who could provide assistance if necessary, which is why he was in New Jersey with his daughter's mother.  Tr. 12-13.

		10.	He began employment with the City of Philadelphia in 2011, in the Office of Addiction Services.  Tr. 13-14.

		11.	He is not bound by a requirement that he live in the City of Philadelphia as his employer contracts with the City.  Tr. 12-15.

		12.	He submitted a copy of his lease to PGW in order to have the gas turned on.  Tr. 15.

		13.	PGW Exhibit 3 includes a copy of the lease provided for the Bouvier Street address.  Tr. 16.

		14.	Complainant signed his grandmother and grandfather's names to the lease on August 19, 2013.  Tr. 17.

		15.	Both grandparents were deceased at the time that Complainant signed their names to the lease.  Tr. 18.

		16.	The property is still in the names of the grandparents.  Tr. 19.

		17.	Cynthia Garner, customer review unit officer for PGW, appeared and testified on behalf of the Respondent.  Tr. 22.

		18.	PGW Exhibit 1 is a five-page document entitled "Contacts for Premises, 2547 North Bouvier Street, in Philadelphia."  Tr. 24.

		19.	PGW Exhibit 2 is a five-page document entitled "Field Information."  Tr. 24.

		20.	PGW Exhibit 3 is an eight-page document entitled "Theft Reporting Sheet."  Tr. 24.

		21.	PGW Exhibit 4 is a single-page document entitled "Statement of Account," for the bill in this case.  Tr. 25.

		22.	PGW Exhibit 5 is the BCS decision.  Tr. 25.

		23.	PGW Exhibit 6 is entitled "Contact for Premise."  Tr. 32.

		24.	PGW Exhibit 6 shows that on December 14, 2011, the service to the address was terminated for nonpayment under Joseph Smith, at an index of 2221 but that there was unauthorized usage following termination.  Tr. 33.

		25.	A PGW employee left a 72 Hours Meter Access Notice at the property on December 21, 2011.  Tr. 34; PGW Ex. 6.

		26.	On January 3, 2012, another PGW employee visited the premises for an Unauthorized Usage Investigation Order, and when an individual identified only as "the customer" refused access to the property, he turned off the service at the curb.  Tr. 34; PGW Ex. 6.

		27.	Complainant contacted PGW, which ran an Accurint search on him and assigned a new account number.  Tr. 35.

		28.	Owner Joseph Smith was billed from June 18, 2009 to November 1, 2011, and Complainant was billed from November 1, 2011 to the present.  Tr. 35; PGW Ex. 6.

		29.	PGW Ex. 2 is a field service order received from its employee, Christopher Cunningham, Jr., for a visit to the premises on January 3, 2012 for an unauthorized usage investigation.  Tr. 3-38; PGW Ex. 2.

		30.	PGW Ex. 2 shows that the gas was on at the premises on January 3, 2012 and that the PGW employee left it off at the curb.  Tr. 38; PGW Ex. 2.

		31.	PGW sent its employee, Richard Macready, to the premises for a cold weather survey on October 21, 2012, where he found the curb valve on.  Tr. 38; PGW Ex. 2.

		32.	PGW employee Zane Weeks was sent to the premises on August 19, 2013, when he found the gas on at the curb box, and he left it off.  Tr. 38; PGW Ex. 2.

		33.	On August 23, 2013, Eric Lopez, a PGW serviceman, visited the property for an unauthorized usage investigation.  Tr. 38-39; PGW Ex. 2.

		34.	Mr. Lopez found the gas off and left it off and removed the meter.  Tr. 39; PGW Ex. 2.

		35.	PGW estimated the usage during the time that there was no active account at the premises.  Tr. 40; PGW Ex. 3.

		36.	The estimation was based on the historical usage at the property which is explained on PGW Exhibit 3.  Tr. 40; PGW Ex. 3.

		37.	PGW chose a sample year (2006) and took the same time frame for Complainant's billed-for period to estimate usage.  Tr. 41.

		38.	The estimate takes into account the degree days during the actual time period of the estimated bill.  Tr. 42; PGW Ex. 3.

		39. 	PGW took the sample year total amount, divided it by 12 months to determine the average cubic feet of gas used per month, which was 57, and multiplied 57 by 23 months, for a total of 1,311 cubic feet of gas used.  Tr. 43.

		40.	The end date for the estimate was August 19, 2013, when PGW ensured that the service was off, and ended up with a total of $2,235.41 due.  Tr. 43.

		41.	The house was equipped with a heater, a water heater, and a range.  Tr. 43-44.

		42.	PGW Exhibit 5 is the report of the BCS informal investigation.  Tr. 44.

		43.	Complainant Exhibit 4 shows that Complainant's 2010 and 2011 W-2 forms were sent to 839 N. 5th Street, Philadelphia.

		44.	Complainant Exhibit 4 shows that Complainant's voters registration card with April 27, 2010 enrollment date and the address of 839 N. 5th Street.

		45.	Complainant Exhibit 5 is a 2010 W-2 form from Southwest Nu Stop, Inc., with the mailing address listed as 839 N. 5th Street, Philadelphia.

		46.	Complainant Exhibit 6 is Horizon House, Inc., earnings statement from August 1-10, 2010, with the Complainant's mailing address listed as 839 N. 5th Street, Philadelphia.

		47.	Complainant Exhibit 7 is a January 9, 2011 Notice of Financial Determination from the Commonwealth of Pennsylvania, Department of Labor and Industry, addressed to 839 N. 5th Street, Philadelphia.

		48.	Complainant Exhibit 8 is a March 12, 2011 Pennsylvania Child Abuse History Clearance listing the 839 N. Fifth Street address.

		49.	Complainant Exhibit 9 is a 2012 W-2 form from the Hartford Life Insurance Company addressed to 33 Tidewater Lane.

		50.	Complainant Exhibit 10 is a 2012 W-2 and earnings summary from PMHCC, Inc., bearing the mailing address of 33 Tidewater, Willingboro NJ.
		
DISCUSSION

		Complainant moved into his deceased grandparents' home in December, 2012, at 2547 N. Bouvier Street in Philadelphia, after the gas service had been terminated.  In August, 2013, Complainant sought to initiate gas service to the residence and was told by PGW that he was required to pay not only a reconnection fee but also a security deposit and full payment for unauthorized usage of gas from the date service had been terminated to August 19, 2013, for a total of $2,472.64.  Complainant alleges that he did not live in the residence for part of that time, that there was no gas service while he lived there, and that he should not be responsible for these payments.

		The party seeking affirmative relief from the Commission bears the burden of proof.  66 Pa.C.S. § 332(a).  As a matter of law, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Tel. Co. of PA, 72 Pa. PUC 196 (1990); Feinstein v. Phila. Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 578 A.2d 600 (1990), alloc, denied, 602 A.2d 863 (1992).  A preponderance of evidence is that which is more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854, 1950 Pa. LEXIS 316 (1950).

		Additionally, any finding of fact necessary to support the Commission's adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm'n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm'n, 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm'n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. Of Review, 166 A.2d 96 (Pa.Super. 1960); Murphy v. Dep't. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

		The offense must be a violation of the Public Utility Code, the Commission's regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.

As the proponent of a Commission order, Complainant has the burden of proof in this case.  66 Pa.C.S.A. § 332(a).

The “burden of proof” is composed of two distinct burdens: the burden of production and the burden of persuasion.  Hurley v. Hurley, 2000 Pa.Super. 178, 754 A.2d 1283 (2000).

		The subject residence at 2547 Bouvier Street was owned and occupied by the Complainant's grandparents until their deaths, and it is now owned by Complainant's mother but is still in the grandparents' names.

		Evidence shows the following chronology of events:

October 2009		Complainant's grandfather passed away.  Tr. 18, 28.
 
April 27, 2010		Complainant registered to vote with his residence listed at 839 N. 				5th Street, which is his mother's address.  Ex. C-4.

December 2010	Complainant testified that he arrived in Philadelphia to help his 				mother take care of his grandmother after his grandfather passed.  				Tr. 8.  He was 	living with his mother at 839 North 5th Street.  
			Tr. 61, 67, 68-69.

2010 			W-2 forms from Horizon House, Inc., and Southwest Nu Stop Inc.,  			show the 839 North 5th Street address for Complainant.  Exs. C-1, 				C-5.

July 31, 2011		Complainant's grandmother passed away.  Tr. 29.

2011			W-2 forms from Crisis Management Services, Inc., show the 839
			North 5th Street address for Complainant.  Ex. C-1.	

2011			Complainant began employment with City of Philadelphia, Office 				of Addiction Services, using North 5th Street address.  Tr. 13-14; 
			Ex. C-1 (W-2 form).	

December 15, 2011	Service to premises terminated for lack of payment PGW Ex. 6; 				Tr. 33.

December 21, 2011	PGW left a 72 Hours Meter Access Notice at premises.  PGW 
			Ex. 6; Tr. 34.

December 30, 2011	PGW investigation indicates that gas turned off at meter index
			2221, now at 2242, 21 ccf used since shut-off.  PGW Ex. 1.

January 3, 2012	PGW visited for Unauthorized Usage Investigation Order, 					someone refused access, service terminated at curb.  PGW Ex. 6; 				Tr. 34.

October 21, 2012	PGW visited for a cold weather survey and found gas on.  PGW 				Ex. 2; Tr. 38.

2012			W-2 forms from PMHCC, Inc., show 33 Tidewater Lane, 					Willingboro NJ address for Complainant.  Ex. C-1, 10.

2012			Third party payments from The Hartford Insurance Company
			W-2 forms show the 33 Tidewater Lane, Willingboro NJ address
			For Complainant.  Ex. C-9.	
 
2012			Primary address was 33 Tidewater Lane, Willingboro NJ, as he 				was undergoing chemotherapy and lived with daughter's mother.  				Tr. 12-13.

December 2012	Complainant began to clean out the house, he had no gas service.  				Tr. 9

August 19, 2013	Complainant contacted PGW to request gas service.

August 19, 2013	Complainant signed deceased grandparents' signatures to lease.  				PGW Ex. 3

August 19, 2013	PGW found gas on at curb box, left it off.  PGW Ex. 2; Tr. 38.
			Meter pulled for meter reclamation program.  PGW Ex. 2.
		
August 23, 2013	PGW visited property for unauthorized use investigation, found 				gas off 	and left it off.  Tr. 38-39; PGW Ex. 2.  Meter index at 				2252.  PGW Ex. 2 at page 5; PGW Ex. 3 at 1.

			Complainant informed that he would need to pay estimated 					unbilled usage at the property of $2,472.64, which includes a 				$123.23 reconnection fee and $114.00 towards a $228.00 security 				deposit before service would be established.

September 9, 2013	BCS decision issued

October 2, 2013	Formal Complaint filed
	
		The evidence supports a finding that Complainant was occupying the premises beginning in December, 2012.  Tr. 9.  He presented evidence sufficient to support his allegation that he did not live at the residence prior to that time in the form of W-2 tax forms and disability payments to other addresses for 2010, 2011 and 2012.

		Accordingly, the burden of production shifts to PGW to rebut the evidence presented by Complainant.

		PGW records indicate that the gas was turned off on October 21, 2012, PGW Ex. 2, Tr. 38, but the gas was on at the curb on August 19, 2013, after the premises were under Complainant's control for at least eight months.  PGW Ex. 2.  PGW's own records show that there was a meter in place, and that on December 14, 2011, the meter was indexed at 2221.  PGW Exhibit 6.  Service was terminated at the curb at that time.  PGW Ex. 1.  On August 19, 2013, when the meter was removed, it was indexed at 2252.  PGW Ex. 2 at page 5; PGW Ex. 3 at 1.  Therefore, there was unauthorized usage of at least 10 ccfs from the time period of eleven months prior to the Complainant's occupation of the premises to the time when he sought to initiate service in August, 2013.  This is only that gas which passed through the meter for measuring.

		PGW Exhibit 1 also indicates that there was an unknown tampered meter bypass found on August 19, 2013, and from this, PGW assumes that there had been consumption of gas in the residence at the same level as existed in 2006 which would not have passed through the meter for measuring.  With the actual consumption of gas not known, PGW estimated the usage at the residence based upon the household's usage in 2006, when both of Complainant's grandparents lived at the house full time.  This estimation is consistent with its Tariff:

8.	Customer's Responsibility for Company's Property.

8.3  TAMPERING.  In the event of the Company's meters or other property being tampered or interfered with, the Customer being supplied through such equipment shall pay the amount which the Company may estimate is due for service used even if such usage is not registered on the Company's meter, and for any repairs or replacements required, as well as for costs of inspections, investigations, damages and protective equipment and installations prior to reconnection.

PGW Supplement No. 21, Gas Service Tariff – Pa PUC No.2, First Revised Page No. 44.

		PGW provided exhibits which support its averment that there was unauthorized usage at the subject address prior to Complainant's occupation of the property.  PGW Exhibit 6 shows that on December 14, 2011, the service to the address was terminated for nonpayment under Joseph Smith, at an index of 2221 but that there was unauthorized usage following termination.  Tr.  33.  A PGW employee left a 72 Hours Meter Access Notice at the property on December 21, 2011.  Tr. 34; PGW Ex. 6.

		On January 3, 2012, another PGW employee visited the premises for an Unauthorized Usage Investigation Order, and when "the customer" (no individual identified) refused access to the property, he turned off the service at the curb.  Tr. 34; PGW Ex. 6.  PGW Ex. 2 is a field service order received from its employee, Christopher Cunningham, Jr., for a visit to the premises on January 3, 2012 for an unauthorized usage investigation.  Tr. 3-38; PGW Ex. 2.  This time, the PGW employee left the gas off at the curb.  Tr. 38; PGW Ex. 2.

		PGW sent its employee, Richard Macready, to the premises for a cold weather survey on October 21, 2012, where he found the curb valve on.  Tr. 38; PGW Ex. 2.  Presumably, he turned it off at that time, although no document specifically states so.  However, after Complainant sought to initiate gas service, PGW employee Zane Weeks was sent to the premises on August 19, 2013, when he found the gas on at the curb box, and he left it off.  Tr. 38; PGW Ex. 2.  It was still off on August 23, 2013, when Eric Lopez, a PGW employee, visited the property for an unauthorized usage investigation.  Tr. 38-39; PGW Ex. 2.  Mr. Lopez removed the meter, which registered an index of 2252.  PGW Ex. 2 at page 5; PGW Ex. 3 at 1.  While there has been tampering at this residence, PGW must still prove that the Complainant is responsible for it.

		PGW points out that there are inconsistencies in the testimony and exhibits of the Complainant.  He testified that he moved to Philadelphia to help his mother with his grandmother in December of 2010, but his voter registration with his mother's address listed as his residence is dated April, 2010, some eight months earlier.  Ex. C-4; Tr. 8.  In addition, he admitted that he signed both grandparents' names to a lease that was submitted to PGW to indicate his legal right to occupy the subject premises, Tr. 15, after both of his grandparents had passed away.  Tr. 17.

		While these facts may weigh against his credibility, there is no evidence to suggest that he was occupying the premises without the permission of the grandparents' estate, which was administered by Complainant's mother.  There is no reason to believe that his action in executing a lease and signing his dead grandparents' names was anything but his attempt to provide the required document quickly instead of expending the time and effort necessary to execute a valid lease with his mother as estate executor with the paperwork necessary to support that claim.  By his own admission, he produced a lease because it is one of the documents that PGW will recognize as appropriate for proving that an applicant has a legal right to occupy the premises.  Tr. 15.  See also PGW Tariff at Supplement No. 57, Gas Service Tariff Sixth Revised Page No. 17.  Section 2.1A.  How to Apply.

		Following Complainant's showing in a prima facie case that he resided elsewhere until December 2012, PGW must prove that the Complainant did, in fact, reside at the subject premises and did, in fact, use gas.

		PGW relies on the ACCURINT service to support its claim that the Complainant was "associated" with the subject property from November, 2011 until the present time.  Tr. 29; 89-93.  Complainant objected to this exhibit, and it was not admitted to the record.

		Accurint Database is a service offered through Lexis-Nexis, a primarily legal and business search engine requiring paid enrollment in order to access its information.  PGW Witness Garner testified that, when a customer contacts PGW, it performs an Experian credit check,[footnoteRef:1] but Experian only keeps records for 90 days.  PGW enters the subject address into Accurint to identify dates that the customer or others are "associated" with the subject property.  Tr. 89-90. [1:  52 Pa.Code § 56.35(b)(2) permits a utility to establish that an applicant previously resided at a property for which residential service is requested through the use of a mortgage, deed or lease, a commercially available consumer credit reporting service or other methods approved as valid by the Commission.  These methods are meant to be in the utility's tariff. ] 


		Ms. Garner explains:

Ms. Garner: It just means anything as far as residing at the property, mail, bills to the property, anything that would have him at the property, using the address, residing there –

ALJ:	But, does your database tell you what, in particular, it relies on to come to that conclusion?

Ms. Garner: No.

ALJ: Well, I don't see where this is the best possible evidence, then, Mr. Farinas.

Mr. Farinas: Okay, And, Your Honor, these facts are corroborated by the Complainant's testimony that at the very least, he may have had a cellphone at the – that he used the address for that cellphone service, and having used the address for that period.

Tr. 32.

		The Accurint Database does not identify the source of its information.  While it does provide a valuable starting point for a utility to begin to search for someone to bill for unbilled usage, it does not provide any admissible evidence to support a finding that anyone listed there should be conclusively held to be responsible.  Therefore, it is simply hearsay, and as such, is not admissible if objected to – which it was.  Mr. Farinas did not disagree:

ALJ: I see a lot of interesting research, but I don't see anything that's actually admissible into the record. . . . I mean, this has to be your starting point, but, you don't know where this information came from; you can't substantiate it.  All you're telling me is that you got this off the internet.

Mr. Farinas: Actually, that's correct, your Honor, and, to the extent that it is that starting point, that's what we relied upon initially, until given more information.
	So, I – I mean, if you want to give it the weight that it should be afforded, that's okay, but, that is what Ms. Garner relied upon, or, PGW relied upon to associate the Complainant with the property.

Tr. 92-93.

		Regarding the Company's ability to hold an applicant responsible for gas usage prior to the time of application, the PGW Tariff states:

. . . .   When the Applicant is a person who resided at the same premises for which application for service is requested, the Company may requires payment of the portion of the outstanding balances which accrued during the time that the Applicant resided at those premises.  The Company may establish that an Applicant previously resided at those premises through the use of any of the following:
	(i)	mortgage, deed or lease information
	(ii)	a commercially available consumer credit reporting service
	(iii) 	a driver's license or Pennsylvania Department of Transportation issued identification Card. . . .
Supplement No. 57, Gas Service Tariff Sixth Revised Page No. 17.  Section 2.1A.  How to Apply.
	
		Accurint is not listed as an acceptable means to determine whether an applicant previously resided at the subject premises, nor should it be.  The Accurint Database report is hearsay and does not fall into any exception to the hearsay rule.  Complainant objected to it; therefore, it is not admissible, and it is not part of the record to this case.

		The second reason relied upon by PGW is an entry in its customer contact record.  
PGW provided its customer contact record for the appropriate time period as PGW Exhibit 1 as a business record, which is normally an accepted exception to the hearsay rule.

Rule 902.  Self-authentication
	Extrinsic evidence of authenticity as a condition precedent to admissibility is not required with respect to the following:
* * *
	(11)  Certified domestic records of regularly conducted activity.  The original or a duplicate of a domestic record of regularly conducted activity that would be admissible under Rule 803(6) if accompanied by a written declaration of its custodian or other qualified person, verified as provided in Pa.R.C.P. 76, certifying that the records – 
	(A)	was made at or near the time of the occurrence of the matters set forth by, or from information transmitted by, a person with knowledge of those matters:
	(B)	was kept in the course of the regularly conducted activity; and
	(C)	was made by the regularly conducted activity as a regular practice.
* * *
Pa.R.C.P. 902(11)(in pertinent part)

Rule 803.  Hearsay exceptions; availability of declarant immaterial
	The following statements, as hereinafter defined, are not excluded by the hearsay rule, even though the declarant is available as a witness:
* * *
	(6)	Records of regularly conducted activity.  A memorandum, report, record, or data compilation, in any form, of acts, events, or conditions, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of a regularly conducted business activity, and if it was the regular practice of that business activity to make the memorandum, report, record, or data compilation, all as shown by the testimony of the custodian or other qualified witness, or by certification that complies with Rule 902(11), Rule 902(12), or a statute permitting certification, unless the sources of information or other circumstances indicate lack of trustworthiness.  The term "business" as used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit.
* * *
Pa.R.C.P. 803(6)(emphasis added).

		The customer contact report is a standard submission in customer complaint cases and is regularly admitted as a business record.  Usually, this standard exhibit is a listing of the date of the contact and a summary of the ensuing discussion between the utility and the customer.  Both the customer and the utility are present at the evidentiary hearing and can acknowledge or contest or explain the content of the record.  The actions and findings of utility personnel, such as meter test results or visits to premises, may also be logged into this system, providing a complete record of interactions between the utility and the customer or applicant.  This document was properly authenticated by the PGW witness.

		However, PGW Exhibit 1 also contains a report of a telephone call initiated by the utility to the Complainant's mother and stepfather, neither of whom was a party to the case and neither of whom was present at the hearing, nor was either one subpoenaed.  The Company representative who placed the call and reported on the content of the call was not present.  Tr. 49.  The PGW witness did not know how the representative who did call knew to call Complainant's mother and stepfather.  Tr. 51.  The questions asked were not listed.  While the customer contact record is a routine business record, the content describing the August 27, 2013, entry does not qualify as reliable information and was stricken from PGW's Exhibit 1 at the hearing.  Tr. 53.

		Therefore, PGW failed to present sufficient evidence to support a finding that the Complainant is responsible for the usage at the North Bouvier Street address before December, 2012.

		However, Complainant admits that he began to clean out the house in December, 2012 and subsequently moved in.  The "meter bypass" that was found on the curb tap was not there on October 21, 2012 but was in place on August 19, 2013.  For eight of those ten months, the premises were under the control of the Complainant, who is, therefore, responsible for the condition of those premises.  This means that for at least two months, the property was not in Complainant's control and the meter bypass may have been installed during that time.

		PGW failed to provide sufficient evidence to support a finding that the Complainant lived at the premises earlier than December, 2012.  In addition, the utility failed to provide convincing evidence that gas was illegally consumed by Complainant.

		Accordingly, the Complaint will be sustained.  Complainant will not be required to pay any amount for the estimated usage prior to his occupation of the premises.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the proceeding.  66 Pa.C.S. § 703.

		2.	The party seeking affirmative relief from the Commission bears the burden of proof.  66 Pa.C.S. § 332(a).  As a matter of law, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Tel. Co. of PA, 72 Pa. PUC 196 (1990); Feinstein v. Phila. Suburban Water Co., 50 Pa. PUC 300 (1976).

		3.	This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 578 A.2d 600 (1990), alloc, denied, 602 A.2d 863 (1992).  A preponderance of evidence is that which is more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854, 1950 Pa. LEXIS 316 (1950).

		4.	Any finding of fact necessary to support the Commission's adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm'n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm'n, 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm'n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. Of Review, 166 A.2d 96 (Pa.Super. 1960); Murphy v. Dep't. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

		5.	The offense must be a violation of the Public Utility Code, the Commission's regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.

6.	As the proponent of a Commission order, Complainant has the burden of proof in this case.  66 Pa.C.S.A. § 332(a).

7.	The “burden of proof” is composed of two distinct burdens: the burden of production and the burden of persuasion.  Hurley v. Hurley, 2000 Pa.Super. 178, 754 A.2d 1283 (2000).

8.	In the event of the Company's meters or other property being tampered or interfered with, the Customer being supplied through such equipment shall pay the amount which the Company may estimate is due for service used even if such usage is not registered on the Company's meter, and for any repairs or replacements required, as well as for costs of inspections, investigations, damages and protective equipment and installations prior to reconnection.  PGW Supplement No. 21, Gas Service Tariff – Pa PUC No.2, First Revised Page No. 44.

9.	A utility may establish that an applicant previously resided at a property for which residential service is requested through the use of a mortgage, deed or lease, a commercially available consumer credit reporting service or other methods approved as valid by the Commission.  52 Pa.Code § 56.35(b)(2).

10.	Business records may be accepted into the record as an exception to the hearsay rule if properly authenticated and if consistent with the Pennsylvania Rules of Evidence.  Pa.R.E.P. 803(6), 902.

11.	PGW failed to present sufficient evidence to support a finding that the Complainant is responsible for a bill for the estimated usage at the North Bouvier Street address.

ORDER


THEREFORE,

IT IS ORDERED:

1.	That the Complaint filed by Darryl Rodgers against Philadelphia Gas Works at Docket No. F-2013-2386456 is sustained.

		2.	That Philadelphia Gas Works shall not charge Darryl Rodgers for estimated usage or any fee arising from suspected illegal usage of gas for 2547 North Bouvier Street, Philadelphia prior to August 23, 2013.

		3.	That the Secretary mark this docket closed.


Dated:	June 2, 2014					___/s/_______________________________
							Susan D. Colwell
							Administrative Law Judge
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