BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Insurance Company of Greater New York		:
							:
	v.						:		C-2013-2393832
							:
United Water Pennsylvania Inc.			:


State Farm Fire and Casualty Company		:
							:
	v.						:		C-2014-2416206
							: 
United Water Pennsylvania Inc.			:


SCHEDULING ORDER


On November 18, 2013, Insurance Company of Greater New York, a/s/o Quail Run Real Estate L.P. d/b/a Quail Run Apartments (INSCO) filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against United Water Pennsylvania Inc. (United), Docket Number C-2013-2393832.  In its Complaint, INSCO averred that on June 11, 2010, a fire began in an apartment unit that it insured and that United provided domestic water services to the apartment complex and nearby fire hydrants.  INSCO further averred, among other things, that the fire company that responded to the fire attempted to use the nearby fire hydrants to suppress the fire but that United failed to provide enough water pressure to allow for a sufficient amount of water to extinguish the fire.  INSCO added that it was directed to file the Complaint with the Commission by the Middle District of Pennsylvania which bifurcated a complaint pending before it for a determination regarding whether any of United’s action were a violation of the Public Utility Code.

On December 12, 2013, United filed an Answer with New Matter in response to INSCO’s Complaint.  In its Answer, United admitted that it provides domestic water services to the apartment complex at issue and fire protection service to a single, privately-owned fire hydrant located in the courtyard adjacent to the apartment complex.  United further averred, among other things, that the fire hydrant was fully operational.  United also denied that it violated the Public Utility Code or failed to furnish and maintain adequate, efficient, safe and reasonable water service and facilities necessary or proper for the accommodation, convenience and safety of the public continuously and without reasonable interruptions or delay to the apartment complex during the fire on June 11, 2010.  In its New Matter, United noted that its tariff contains rules and regulations governing fire protection service and averred that United acted at all times in compliance with its tariff.  United concluded its Answer with New Matter by requesting that the Commission dismiss the Complaint.

On January 2, 2014, INSCO filed an Answer to United’s New Matter.  INSCO denied all of the allegations United raised in its New Matter and requested that the Commission sustain its Complaint.

On February 12, 2014, the Commission issued a Hearing Notice establishing an Initial Hearing before Administrative Law Judge (ALJ) Susan D. Colwell for Thursday, March 27, 2014 at 10:00 a.m. in Hearing Room 3 of the Commonwealth Keystone Building in Harrisburg.  The Initial Hearing was subsequently changed to an Initial Prehearing Conference by Notice dated February 24, 2014.  ALJ Colwell issued a First Prehearing Order on February 24, 2014.

On March 27, 2014, the Initial Prehearing Conference was held before ALJ Colwell.  During the Initial Prehearing Conference, various procedural rules and a litigation schedule were established that would govern the proceeding.  ALJ Colwell issued a Second Prehearing Order on March 28, 2014 memorializing what was established during the Initial Prehearing Conference.  A Third Prehearing Order was issued on April 4, 2014 revising the Second Prehearing Order.

On April 14, 2014, State Farm Fire and Casualty Company (“State Farm”) filed a formal Complaint against United, Docket Number C-2014-2416206.  In its Complaint, State Farm averred that, on June 11, 2012, it filed a complaint in the United States District Court for the Middle District of Pennsylvania against United alleging that United failed to provide enough water pressure to allow for a sufficient amount of water to extinguish a fire on June 11, 2010 at 4065 Rawleigh Street in Harrisburg.  State Farm further averred that the District Court entered an order bifurcating the complaint and transferring the matter to the Commission for a determination regarding whether any of United’s action were a violation of the Public Utility Code.

On May 5, 2014, United filed an Answer with New Matter in response to State Farm’s Complaint.  In its Answer, United, among other things, admitted that it provides domestic water services to the apartment complex where the fire occurred and fire protection service to a single, privately-owned fire hydrant located adjacent to the complex.  United denied, however, that it failed to supply sufficient water pressure and volume to the complex during the fire on June 11, 2010.  United added that at all times it complied with the Public Utility Code and its tariff.  In its New Matter, United denied that it violated Section 1501 of the Public Utility Code with regard to the June 11, 2010 fire but that at all times material hereto, acted in compliance with its Tariff.  United concluded its Answer with New Matter by requesting that the Commission dismiss State Farm’s Complaint.

On May 8, 2014, the Commission issued a Hearing Notice establishing an Initial Hearing for the matter involving State Farm’s Complaint for Thursday, June 12, 2014 at 10:00 a.m. in the Commonwealth Keystone Building in Harrisburg and assigning me as the Presiding Officer.

On May 22, 2014, State Farm filed an Answer to United’s New Matter.  In its Answer, State Farm admitted or denied the various averments made by United in its New Matter and requested that the Commission determine the liability in this case as directed in the order issued by the District Court.

Also, on May 22, 2014, United filed at both Docket Number C-2013-2393832 and C-2014-2416206 a Motion to Consolidate the Complaint filed by INSCO against United and the Complaint filed by State Farm against United.  That Motion was granted by Order dated May 29, 2014.

On May 30, 2014, the Commission issued a Judge Change/Type of Hearing Change Notice formally reassigning the Complaint involving INSCO to me and converting the Initial Hearing in the Complaint involving State Farm into a Further Prehearing Conference.  In response to the Order granting the Motion to Consolidate, United, State Farm and INSCO filed Prehearing Memorandum.

On June 12, 2014, the Further Prehearing Conference convened as scheduled.  Charles Thomas, III, Esquire and Thomas Niesen, Esquire appeared on behalf of United.  Gary Baily, Esquire appeared on behalf of INSCO.  No one appeared on behalf of State Farm because counsel for State Farm previously indicated that it has determined to no longer pursue its Complaint and that it would not be participating in the Further Prehearing Conference.

During the Further Prehearing Conference, various procedural matters were discussed.  Most notably, the following procedural schedule was agreed upon:

	Complainants’ Direct Testimony
	August 29, 2014

	Respondent Direct Testimony
	October 29, 2014 

	Complainants’ Rebuttal Testimony
	December 1, 2014

	Hearings
	January 13 and 14, 2015

	Main Brief
	February 27, 2015

	Reply Brief
	March 20, 2015



The Hearings will be held in Harrisburg in a hearing room in the Commonwealth Keystone Building and will begin at 10:00 a.m.  Additionally, service of testimony by e-mail by 4:00 on the date it is due will be permitted so long as a hard copy of the testimony is also served via first class mail or hand-delivery.

		As noted above, counsel for State Farm previously indicated that it has determined to no longer pursue its Complaint.  State Farm will remain a party to this proceeding, however, until the appropriate pleading is filed effectuating its intention.  Furthermore, a Petition for a Protective Order and Preliminary Objections filed by United remain pending and will be addressed via separate Orders.

Finally, the parties are reminded that Commission policy promotes settlements.  52 Pa. Code §5.231(a).  The parties are encouraged to commence settlement discussions as early as possible.  Even if the parties are unable to settle this case, they may still resolve some of the questions or issues during their discussions.  If the parties reach an agreement on all issues, a formal hearing will not be necessary and the scheduled hearing will be cancelled.  Any settlement, however, must be supported by substantial record evidence.  2 Pa.C.S. § 704.  

ORDER

THEREFORE,

IT IS ORDERED:

1. That the following schedule is adopted for this proceeding:

	Complainants’ Direct Testimony
	August 29, 2014

	Respondent Direct Testimony
	October 29, 2014 

	Complainants’ Rebuttal Testimony
	December 1, 2014

	Hearings
	January 13 and 14, 2015

	Main Brief
	February 27, 2015

	Reply Brief
	March 20, 2015



2. That the parties shall receive all documents and shall copy all other parties on documents they file with the Commission or serve on me.  The parties are expected to conduct discovery, attend hearings, or present or cross-examine witnesses, as appropriate.  The parties shall serve the documents listed above so that the documents are received in-hand by the parties and presiding officer no later than 4:00 p.m. on the dates listed, unless otherwise indicated.  Parties may serve the documents listed above via e-mail to meet this requirement, with hard copy to follow by regular first class mail, so long as the electronic version is Microsoft Word compatible and no larger than 5 MB per email.  Parties shall not file testimony with the Commission, but shall file a certificate of service.  

3. That written testimony shall comply with the requirements of 52 Pa.Code §5.412 and shall be marked with numerical, sequential statement numbers.  Parties serving pre-served testimony pursuant to 52 Pa.Code § 5.412(f) are required, within thirty (30) days after the final hearing, to either eFile with or provide to the Secretary’s Bureau a Compact Disc (CD) containing all testimony furnished to the court reporter during the proceeding, consistent with the Commission’s Implementation Order, dated January 10, 2013, at Docket No. M-2012-2331973.

4. That all parties shall comply with the provisions of 52 Pa.Code §5.243(e) which prohibits the introduction of evidence during rebuttal which should have been included in the party’s case-in-chief or which substantially varies from the party’s case-in-chief, unless the party is introducing evidence in support of a proposed settlement.

5. That the parties shall conduct discovery pursuant to 52 Pa.Code §§5.321-5.373 as modified consistent with the discussion above.  The parties are encouraged to cooperate and exchange information on an informal basis.  The parties shall cooperate rather than engage in numerous or protracted discovery disagreements that require formal resolution.  There are limitations on discovery and sanctions for abuse of the discovery process.  52 Pa.Code §§5.361, 5.371-5.372.

6. That the evidentiary hearing will be held in Harrisburg and will commence at 10:00 a.m. on January 13, 2015, unless changed by the presiding officer.  

7. That the parties shall stipulate to any matters they reasonably can to expedite this proceeding, lessen the burden of time and expenses in litigation on all parties and conserve administrative hearing resources.  52 Pa. Code §§ 5.232 and 5.234.  

8. That the evidentiary hearings in this matter constitute a formal legal proceeding and will be conducted in accordance with the Commission’s Rules of Administrative Practice and Procedure, as well as the rules of evidence as applied to administrative hearings.

9. That any provision of this prehearing order may be modified upon motion and good cause shown by any party in interest in accordance with 52 Pa. Code § 5.223(a).



Date: June 13, 2014										
					Joel H. Cheskis 
					Administrative Law Judge
7

C-2013-2393832 - INSURANCE COMPANY OF GREATER NEW YORK v. UNITED WATER PENNSYLVANIA INC

C-2014-2416206 - STATE FARM FIRE AND CASUALTY COMPANY v. UNITED WATER PENNSYLVANIA INC



[bookmark: _GoBack]GARY L BAILEY ESQUIRE
MATTHEW D MATKOV ESQUIRE
SALTZ MATKOV PC
998 OLD EAGLE SCHOOL ROAD SUITE 1206
WAYNE PA  19087
484.318.7225

CHARLES E THOMAS III ESQUIRE
THOMAS T NIESEN ESQUIRE
THOMAS LONG NIESEN & KENNARD
PO BOX 9500
HARRISBURG PA  17108-9500
717.255.7600
Accepts e-Service
(For United Water Pennsylvania Inc)

JASON A PLAZA ESQUIRE
WHITE AND WILLIAMS LLP
1650 MARKET STREET
SUITE 1800
PHILADELPHIA PA  19103
215-864-6813
(For State Farm Fire & Casualty Company)
Accepts e-Service



