
BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Core Communications, Inc. 				:
							:
	v.						:			C-2014-2406550
							:
Verizon Pennsylvania LLC 				:	


SCHEDULING ORDER


		On February 18, 2014, Core Communications, Inc. (Core or Complainant or filed a formal Complaint against Verizon Pennsylvania, LLC (Verizon or Respondent) alleging that Core and Verizon are parties to an Interconnection are parties to an Interconnection Agreement (ICA), which governs the terms of physical interconnection of networks and the exchange of traffic between the parties, and pursuant to the ICA, Verizon has failed to pay invoices for Core's provision of the physical telecommunications facilities necessary for Verizon to transport its originating traffic from the point of interconnection (POI) on Verizon's network to the interconnection point (IP) on Core's network in five LATAs.  Core alleges that it issued 32 invoices to Verizon for payment on January 26, 2012, covering facilities service that Core provided to Verizon for calendar months May 2008 through December 2010.  Core issued five additional invoices to Verizon on January 27, 2012; seven more on February 15, 2012, and one on the first day of each month beginning March 1, 2012.  

		Core alleges that it invoiced newly-ordered service monthly starting on January 1, 2013, to connect Verizon's Race Street Central Office to Core's switch, which replaced previous interconnection with Core in Philadelphia, which services were no longer invoiced.  On 
January 17, 2014, Core issued an invoice addressing undercharges to previous balances.  Core alleges that the total amount of facilities charges owed by Verizon to Core at the time of the filing of the Complaint was $3,955,679.11, and that the total grows by $66,626.93 monthly, subject to any change in the facilities used.  

		Core alleges that Verizon answered the billing on April 13, 2012 with a letter disputing the facilities invoices in their entirety and denying that Core provides the service for which Verizon has been billed.  Core answered by email dated May 8, 2012 and forwarded an inventory of charges, to which Verizon did not respond.  Instead, Core avers that Verizon began to issue standardized monthly bill dispute letters, which claim "Invalid Back Billing" as the reason for the disputes.  Core answered these on September 20, 2012, with an email.  By follow-up email on November 5, 2012, Core informed Verizon that it did not have a Verizon dispute on file for VA and PA facilities bills and that the bills would move to collection without a dispute.

		On November 7, 2012, Verizon responded with an email disputing the facilities charges in their entirety and requested contractual documentation to substantiate the bills.  On November 9, 2012, Core responded with excerpts from the ICA.  Core charges that more than 600 days have passed since the first dispute.  

		On March 13, 2014, Verizon filed its Answer, New Matter and Preliminary Objections (POs) to Core's Complaint.  Verizon disputes the billing and points out that there is ongoing litigation which could have included these latest charges.  Core, however, chose to wait until the case before the Commission had been litigated and only awaits final decision, and the federal case in Virginia in which affiliates of Verizon PA prevailed on the same issue claimed here and is presently before the United States Court of Appeals for the Fourth Circuit.  

		Verizon states that the Commission should not countenance Core's obvious attempt to forum shop and should dismiss Core's latest attempt to burden Verizon PA and its affiliates with piecemeal, duplicative litigation of invalid payment demands, or at a minimum, should stay this case pending resolution of the Fourth Circuit case and Core's other complaint cases before this Commission.  Specifically, Verizon avers that it provisions its own trunks to carry traffic from Verizon PA's network to Core and does not purchase facilities from Core.  Verizon denies that it ordered any facilities or transport from Core.  

		In New Matter, Verizon claims that Core is barred:  (1) in part by the statute of limitations; (2) by a set-off of any funds that Core is found to owe Verizon under the on-going litigation; (3) by the doctrine of claim preclusion because Core could have included these claims in the prior litigation; (4) by issue preclusion based on the decision of the U.S. District Court for the Eastern District of Virginia; (5) by lis pendens due to pendency of other litigation; (6) by the doctrine of unclean hands, which requires a party seeking equity to act fairly and without fraud or deceit; and (7) by the doctrines of laches and waiver, as Core failed to exercise due diligence in bringing its claim for payment of the bills at issue.  

		In POs, Verizon sought dismissal of the Complaint on multiple grounds:  (1) Core's failure to invoke mandatory dispute resolution; (2) insufficient allegations regarding whether Verizon ordered the relevant facilities; (3) prior and existing relevant litigation before the Commission and the federal courts in Virginia; and (4) failing dismissal, the litigation should be stayed.      

		On March 24, 2014, Core filed its Answer to POs, denying:  (1) that the subject matter of the bills in the present case were the subject matter of any other litigation or that it could have been; (2) that Core failed to follow the ICA dispute resolution process; (3) that Verizon did not order the facilities in question; and (4) that the Virginia case resolution is binding upon this Commission.  In addition, Core argues that there is no legal basis for staying this litigation to await the outcome of two completely separate Virginia entities involving different ICAs and different underlying facts.  

		By Notice issued April 10, 2014, the parties were notified that the matter was assigned to me for disposition of the POs. On May 5, 2014, I issued an Order denying the POs and directing that the matter be set for a prehearing conference.   

		On May 5, 2014, a notice was issued setting the prehearing conference for Thursday, June 12, 2014.  On June 4, 2014, Verizon filed its Prehearing Memo, and on June 9, 2014, Verizon filed a Motion for Admission Pro Hac Vice for Deborah I. Kuhn, Esq.

		On June 9, 2014, Core filed both a Prehearing Memo and a Motion for Admission Pro Hac Vice for Christopher Van de Verg, Esquire.  

		The prehearing conference was held as scheduled on June 12, 2014.  Suzan D. Paiva, Esq., represented Verizon, and Michael A. Gruin, Esq., and Christopher Van de Verg, Esquire, appeared on behalf of Core.  

		Neither party objected to the other's motion for admission pro hac vice, and both motions are granted here.  The parties agreed to a schedule, which is adopted in the ordering paragraphs.  In addition, the parties filed a joint Petition for Protective Order, which is issued under a separate Order.  No modifications to the Commission's discovery rules were requested.

		THEREFORE,

		IT IS ORDERED:

		1.	That Verizon's Motion for Admission Pro Hac Vice for Deborah Kuhn, Esq., is granted as unopposed.

		2.	That Core's Motion for Admission Pro Hac Vice for Christopher Van de Verg, Esq., is granted as unopposed.
	
		3.	That the litigation schedule agreed upon between counsel is adopted as follows:

		Core Direct Testimony		July 11, 2014		
		Verizon Rebuttal Testimony		August 28, 2014	
		Core Surrebuttal Testimony		September 25, 2014
		Verizon Rejoinder			October 15, 2014
		Core Surrejoinder			at hearing
		Evidentiary hearings			October 21 & 22, 2014	
		Initial briefs				December 12, 2014
		Reply briefs				January 12, 2014		

		4.	That due dates are in-hand; service of discovery requests, testimony, exhibits and briefs may be by electronic means on the due date if transmission occurs before 4:00 pm and hard copies follow.  Oversize exhibits or photos or attachments may be served by hard copy only but must be sent by overnight mail if the submission is sent electronically on the due date.  Discovery served after 4:00 pm shall be deemed to be served the following business day.  

		5.	Parties are directed to comply with the provisions of 52 Pa. Code
§ 5.243(e) which prohibits the introduction of evidence during rebuttal or surrebuttal which should have been included in the case-in-chief or which substantially varies from the case-in-chief, unless the evidence is introduced in support of a proposed settlement.


Dated: 	June 13, 2014				__________________________________
						Susan D. Colwell
					Administrative Law Judge
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