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PENNSYLVANIA PUBLIC UTILITY COMMISSION



Titus Wright						:
							:
	v.						:		C-2013-2368462
							:
Philadelphia Gas Works				:



INITIAL DECISION


Before
Kandace F. Melillo
Administrative Law Judge



INTRODUCTION


		This Initial Decision grants the utility’s oral motion, made at the hearing, and dismisses a high bill complaint, which relates to two (2) bills in the winter of 2009-2010 and two (2) bills in the winter of 2010-2011.  The customer added the two (2) earlier bills to his complaint during the hearing, and the utility did not object.  These bills were the subject matter of prior consolidated complaints at Docket Nos. F-2010-2192191 and C-2011-2225996, which were settled through an unobjected to Certificate of Satisfaction.  The utility did remove late payment charges in the amount of $205.42 from the account, which is related to the time period when the bills were in dispute.


HISTORY OF THE PROCEEDINGS


		On June 7, 2013, Titus Wright (Mr. Wright or Complainant) filed a Formal Complaint against Philadelphia Gas Works (PGW, Respondent, or the Company),                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                    alleging that there were incorrect charges on his bill for December, 2010 and January, 2011 and that the Company was threatening to shut-off service.  He alleged that these two (2) bills, which were from a prior residence, had been transferred to his present service location and that they were incorrect and resulted in placement of liens.  As relief, he requested that PGW be required to adjust his account by at least $2,000 and refrain from terminating service.

		On or about July 3, 2013, PGW filed an Answer which averred that the bills were based on actual gas usage registered on a meter that tested within the Commission’s 2% allowable tolerances.  The Company further averred that it was working to remove a lien which had been erroneously filed.  PGW also contended that the subject matter of the Complaint had been raised in a prior complaint and resolved in a settlement, which was attached as Exhibit A.  PGW therefore requested that the Complaint be dismissed.  PGW did not set forth its allegation of a prior settlement in New Matter and did not file any preliminary objections or motions.

		On August 15, 2013, a Telephonic Hearing Notice was issued, scheduling the hearing for Tuesday, November 12, 2013, at 10:00 a.m., and assigning the matter to me.  I issued a Prehearing Order on August 20, 2013, which set forth applicable procedures regarding the conduct of the case, and required the parties to attempt settlement.  Complainant was given notice that he had the burden of proof.

		The hearing convened as scheduled on November 12, 2013.  The parties discussed settlement prior to the hearing and announced that a settlement had been achieved.  A Certificate of Satisfaction was filed by PGW on or about November 12, 2013.

		Under the terms of the Certificate of Satisfaction, Mr. Wright was given ten (10) days in which to object to the terms.  He elected to file a timely objection, by letter dated November 16, 2013, and the matter was then rescheduled for a hearing.  A Telephonic Hearing Notice, dated November 22, 2013, notified the parties that the hearing was scheduled for Wednesday, January 29, 2014, at 10:00 a.m.

		The hearing convened, as scheduled, on January 29, 2014, with Mr. Wright appearing on his own behalf, and Laureto Farinas, Esquire, appearing on behalf of PGW.  Mr. Wright presented three exhibits (Complainant Exhibits A, B, and C), which were admitted into the record.  He expanded the scope of his Complaint at the hearing by including two (2) bills from the winter of 2009-2010.  Tr. 42.  PGW did not object to this amendment of the Complaint.

		Prior to PGW’s evidentiary presentation, Mr. Farinas made an oral motion to dismiss based on a prior settlement at Docket Nos. F-2010-2192191 and C-2011-2225996, and I indicated that I would take his motion under advisement.  Tr. 53.  Mr. Farinas then presented the testimony of Linda Pereira, senior customer review officer, who sponsored PGW Exhibits 1 through 8, all of which were admitted.  A transcript of 124 pages was produced.

		The parties were required or given the opportunity to submit additional exhibits on or before February 12, 2014.  On February 7, 2014, I received copies of three (3) payment receipts from the Complainant, all on one page (Complainant Exhibit D).  On February 12, 2014, I received copies of PGW Exhibits 9 and 10.  As there were no objections to the admission of these documents, they were admitted into the record, by Order dated March 4, 2014.

		On March 11, 2014, I issued a Briefing Order, which provided for the filing of Main Briefs by April 1, 2014, and Reply Briefs by April 11, 2014.  A Main Brief was filed by PGW, but no briefs were filed by Complainant.  The record closed by Order dated April 15, 2014.

		On May 30, 2014, while preparing this Initial Decision, I issued a Notification to the Parties of the Taking of Official Notice, pursuant to 52 Pa.Code § 5.408, and allowed until June 9, 2014, for the parties to respond.  In this Notification, I took notice of the March 3, 2010, opening and July 20, 2010, closing dates for the informal complaint, relating to Complainant’s prior Formal Complaint at Docket No. F-2010-2192191.  It was the settlement of this Formal Complaint, consolidated with C-2011-2225996, which was the basis of Respondent’s oral motion to dismiss.  No party filed any opposition to the taking of official notice.

		On June 10, 2014, I reopened the record for the limited purpose of admitting the new factual information for which notice was taken, and then reclosed the record.

		The matter is now ripe for disposition.


FINDINGS OF FACT

		1.	Complainant is Titus Wright, a PGW residential customer who has resided at 907 Bridge Street, Philadelphia, PA, since March, 2011.  Tr. 19, 37.
 
		2.	Prior to purchasing his home at 907 Bridge Street, Complainant rented a home at 1137 Pratt Street, Philadelphia, PA, from September, 2009 to January, 2011, and was a PGW customer at that location.  Tr. 19, 24, 77; PGW Ex. 8.

		3.	Respondent is PGW, a jurisdictional public utility providing residential gas service in the Commonwealth.  PGW Ex. 1.

		4.	On June 7, 2013, Complainant filed a Formal Complaint with the Commission, at Docket No. C-2013-2368462, about high winter gas bills from PGW at the Pratt Street service location.  During the hearing, Complainant clarified that he was complaining specifically about the following bills with due dates noted: a bill for $635.00, due February 16, 2010; a bill for $480.59, due March 16, 2010; a bill for $520.91, due January 14, 2011; and a bill for $793.46, due February 15, 2011 (for 35 days’ usage).  Tr. 42; Complainant Ex. B.

		5.	Complainant previously filed Formal Complaints with the Commission regarding these same bills, at Docket Nos. F-2010-2192191 and C-2011-2225996, and these consolidated cases were resolved through a filing of a Certificate of Satisfaction, which was not objected to by the Complainant.  Tr. 46, 48; PGW Exs. 1, 10.

		6.	Complainant received a $498.13 credit as part of the settlement of the prior cases.  Tr. 49.

		7.	The lien issue that Complainant had mentioned in his Formal Complaint at Docket No. C-2013-2368462 had been resolved by the time of the hearing; therefore, the only issues in the Complaint involved the high winter bills at Pratt Street.  Tr. 44, 73; PGW Ex. 6.

		8.	The disputed bills at Pratt Street, which were resolved in prior Complaints, were transferred to Complainant’s new account at 907 Bridge Street, minus the $498.13 settlement credit.  Tr. 44, 64; PGW Ex. 1.

		9.	PGW removed late payment charges from Complainant’s bill in the amount of $205.42, which were related to the time period when the bills were in dispute.  PGW Ex. 9.

DISCUSSION

		In his Formal Complaint, Mr. Wright claimed that there were incorrect charges on his bill for December, 2010 and January, 2011 and that these erroneous charges had been transferred to the bill for his present service location.  As the Complainant seeking affirmative relief from the Commission, he bears the burden of proof.  66 Pa.C.S. § 332(a).

To satisfy the burden of proof, Complainant must establish that Respondent was responsible for the problem alleged in his Complaint through a violation of the Public Utility Code, such as 66 Pa.C.S. § 1501, or a regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa.C.S. § 701; Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa.Cmwlth. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

Complainant must initially produce sufficient credible evidence to establish a prima facie case.  Morrissey v. Dep’t of Highways, 424 Pa. 87, 225 A.2d 895 (1967).  If Complainant does so, the burden of going forward with evidence shifts to Respondent to produce credible evidence of at least co-equal weight.  This burden of going forward with evidence may shift back and forth between the parties, but the ultimate burden of persuasion remains with Complainant.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).

Before a case is considered on the merits, parties may file preliminary objections or motions, seeking to dismiss the other party’s case summarily.  See, 52 Pa.Code §§ 5.101-5.103.  Respondent sought to do this through an oral motion, made at hearing prior to the presentation of its case.  The basis for this motion is that, according to Respondent, the matters set forth in the instant Complaint were raised in prior complaints that were settled through an unopposed Certificate of Satisfaction.

In the following paragraphs, I will address Respondent’s motion to dismiss, and the supporting argument in PGW’s Main Brief.  As I am granting the motion to dismiss, there are no further issues remaining to resolve.
 
Motion to Dismiss Due to Prior Settlement

		During the Complainant’s evidentiary presentation, Mr. Wright admitted that he had not objected to the previous Certificate of Satisfaction at Docket Nos. F-2010-2192191 and C-2011-2225996, regarding the high bills in the present case, even though he was uncomfortable with that settlement.  He also acknowledged that his account had been credited with $498.13 as part of the settlement.  Tr. 48-51.
		
		Prior to presenting its responsive case, PGW made an oral motion to dismiss Mr. Wright’s Complaint on the grounds that the issues were previously resolved in a settlement of prior case(s) through an unobjected to Certificate of Satisfaction.  I reserved judgment.  Thereafter, as proof of the prior settlement, the Company placed a copy of the settlement terms into the record.  PGW Ex. 1.  At my request, PGW also submitted copies of the relevant Complaints and the Certificate of Satisfaction at Docket Nos. F-2010-2192191 and C-2011-2225996 as exhibits.  PGW Exs. 9, 10.  In addition, the Company set forth supportive argument in its Main Brief.

		PGW also presented a witness, senior customer review officer Linda Pereira, who testified that, according to PGW records, the high bills at issue were previously part of a settlement.  Ms. Pereira further confirmed that as part of the settlement, PGW had issued a billing credit to the Complainant of $498.13.  Tr. 59-61.

		In its Main Brief, PGW argued that Commission regulations at 52 Pa.Code § 5.24(b) permitted a utility to file a Certificate of Satisfaction, indicating that a complaint has been addressed.  A complainant then has ten (10) days in which to object to the Certificate, and if no objection is filed, the matter is closed.  PGW claimed that Complainant had previously disputed the bills at Docket Nos. F-2010-2192191 and C-2011-2225996, and that these matters were resolved through the filing of a Certificate of Satisfaction on September 29, 2011.  PGW Exs. 1, 10.  Since the Complainant did not file a timely objection, he cannot revisit those issues in a subsequent complaint, according to PGW.

		The Company also cited to Mario DeVito v. PGW, Docket No. C-2012-2300430, Opinion and Order entered December 5, 2012 (DeVito), in support of its position that Mr. Wright’s Complaint should be dismissed.  In DeVito, a Certificate of Satisfaction was filed after an Initial Decision had been issued, and, as a result, the Commission vacated the Initial Decision.  While PGW’s argument as to the relevance of DeVito to the instant situation is unclear, apparently the Company is contending that a Certificate of Service ends all further litigation in a matter.

		Complainant did not file either a Main or Reply Brief and did not contest PGW’s position that the subject matter of his Complaint had been previously raised and settled, without prior objection.



ALJ Ruling
		
		I have carefully compared Mr. Wright’s Complaint and testimony at this docket with the prior Complaints at Docket Nos. F-2010-2192191 and Docket No. C-2011-2225996, and noted as follows.

		At the hearing on January 29, 2014, Mr. Wright testified that his Complaint involved bills with due dates of February 16, 2010, and March 16, 2010, for $635.00 and $480.59, respectively.  Tr. 42.  I note that these are the same bills that were included in the Complaint at Docket No. F-2010-2192191.  Tr. 23; PGW Ex. 10.  Mr. Wright also complained about the $520.91 bill, with a due date of January 14, 2011, and the $793.46 bill, with a due date of February 15, 2011 (Tr. 42), which are the subject matter of the prior Complaint at Docket No. C-2011-225996.  PGW Ex. 10.  These consolidated complaint dockets were settled, as indicated in the Certificate of Satisfaction filed therein.  PGW Ex. 10.

		Complainant acknowledged that he had previously filed complaints with the Commission about the bills, had settled these cases and later became dissatisfied, but did not file any objections to the Certificate of Satisfaction he had received.  Tr. 46, 48.  Instead, he filed another Complaint about the same matter, over twenty (20) months after the cases had settled.  Tr. 51.  Complainant retained the benefit of the $498.13 settlement credit, despite his dissatisfaction.  Tr. 49.  He further acknowledged an inability to keep the payment agreement that had been established in the prior settlement.  Tr. 52.

		The Commission has previously addressed the issue of whether complainants can refile the same complaint after failing to timely object to a certificate of satisfaction resolving their dispute.  In Lorrie Reynolds v. PPL Electric Utilities Corporation, Docket No. C-2011-2255268, Opinion and Order entered January 5, 2012 (Reynolds), the Commission reviewed an Initial Decision which had dismissed a complaint on the grounds of res judicata, for raising matters previously resolved through a Certificate of Satisfaction.  While ruling that res judicata was not an appropriate ground for dismissal, as there had been no final judgment on the merits, the Commission found that Section 316 of the Public Utility Code (Code), 66 Pa.C.S. § 316, prohibited a complainant from raising the same issues before the Commission a second time.  That Section states as follows, in pertinent part:

Whenever the [c]ommission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.

		In its ruling that Section 316 of the Code was applicable, the Commission essentially concluded that a Certificate of Satisfaction, which was not objected to, and resulted in the closing of the case, conclusively determined that the issues had been resolved to the satisfaction of the complainant.  Accordingly, the filing of another complaint on the same issues could not be permitted because the issues had already been, through the Certificate of Satisfaction, conclusively resolved.

		Similarly, in James E. Creehan v. Duquesne Light Company, Docket No. C-2012-2297124, Opinion and Order entered May 23, 2013 (Creehan), the Commission affirmed its prior ruling in Reynolds, and agreed with Administrative Law Judge Hoyer that Section 316 of the Code precluded the complainant from raising the same issues a second time.  In Creehan, as in the instant case, the complainant was attempting to relitigate the same issues that he had raised in a prior case, and this relitigation became evident during the hearing.  Just as in this case, the complainant in Creehan testified that he became dissatisfied with his prior settlement of the issues, but did not object within the ten-day period provided by the Certificate of Satisfaction.  In addition, as in the instant case, the complainant accepted a prior settlement credit.  The Commission ruled in Creehan that a complainant cannot accept the prior settlement credit, fail to object to the Certificate of Satisfaction, and then file a second complaint to pursue the same claims.

		Accordingly, I conclude, consistent with Reynolds and Creehan, supra, that Mr. Wright cannot again pursue the high bill claims that were resolved in prior cases through an unobjected to Certificate of Satisfaction.  These high bill claims were the only issues in this case.  While Complainant had mentioned a lien issue, that matter had been resolved by the hearing.  Tr. 44, 73; PGW Ex. 6.  Complainant acknowledged that he did not object to the prior Certificate of Satisfaction, accepted a $498.13 settlement credit, and later became dissatisfied and filed the same high bill complaint.  Section 316 of the Code operates to preclude litigants from pursuing the same claims that have been conclusively resolved before the Commission, through an unobjected to Certificate of Satisfaction.

		For the reasons set forth above, PGW’s motion to dismiss will be granted and the Complaint will be dismissed with prejudice.  PGW has already removed $205.42 in late payment charges from Complainant’s account, related to the time when this matter was in dispute.  While PGW briefed the merits of the high bill complaint issue, it is not necessary to reach this issue as the Complaint is being dismissed under Section 316 of the Code.[footnoteRef:1] [1: 		I also considered whether the two (2) earlier bills, with due dates of February 16, 2010, and March 16, 2010, would be barred by the three-year statute of limitations in 66 Pa.C.S. § 3314(a), and therefore would be dismissible on that basis.  Mr. Wright filed his Complaint on June 7, 2013.  Pursuant to 66 Pa.C.S. § 3314(a), claims of unreasonable service based upon high bills must be brought within three (3) years from the date on which liability arose, and the proper starting point is the last day of the billing cycle for these bills.  See, Duquesne Light Company v. Pa. Pub. Util. Comm’n, 148 Pa. Commw. 378, 611 A.2d 370 (1992) (Duquesne).  This three-year statute of limitations is not waivable.  Tobin et al. v. St. Clair Borough, Docket No. F-02020339, Initial Decision dated July 20, 2006.   

		The last day of the billing cycle for the earliest disputed bill of $635.00 was January 20, 2010.  Complainant Ex. A.  Therefore, a Complaint about this bill would generally have been barred if filed after January 20, 2013.  However, Complainant first filed an informal complaint with the Bureau of Consumer Services (BCS) regarding these bills before filing a Formal Complaint, and the time for deciding the informal dispute at BCS is not counted against the three-year statute of limitations.  Duquesne, supra.  

		The time period for deciding the informal complaint was 139 days, from March 3, 2010, to July 20, 2010.  See, Official Notice, dated May 30, 2014.  If 139 days is added to the three-year statute of limitations, the last day for filing a formal complaint would have been Monday, June 10, 2013, as the 139th day is Saturday, June 8, 2013.  Accordingly, the high bill complaints were all filed within the applicable three-year statute of limitations under 66 Pa.C.S. § 3314(a).        
] 



CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this case.  66 Pa.C.S. §§ 102, 701, 1501.

2.	Complainant has the burden of proving that he is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).

3.	“Burden of proof” means the duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa.Cmwlth. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).

4.	In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

5.	Complainant must initially produce sufficient credible evidence to establish a prima facie case.  Morrissey v. Dep’t of Highways, 424 Pa. 87, 225 A.2d 895 (1967).  If Complainant does so, the burden of going forward with evidence shifts to Respondent to produce credible evidence of at least co-equal weight.  This burden of going forward with evidence may shift back and forth between the parties, but the ultimate burden of persuasion remains with Complainant.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).

6.	Parties may make motions seeking to dismiss the other party’s case summarily.  66 Pa.C.S. §§ 5.101-5.103.

7.	A utility may file a Certificate of Satisfaction in a case, indicating that a complaint has been satisfactorily resolved.  A complainant then has ten (10) days in which to object to the Certificate, and if no objection is filed, the matter is closed.  52 Pa.Code § 5.24(b).

8.	Section 316 of the Public Utility Code, 66 Pa.C.S. 316, operates to preclude litigants from pursuing the same claims that have been conclusively resolved before the Commission, through an unobjected to Certificate of Satisfaction.  James E. Creehan v. Duquesne Light Company, Docket No. C-2012-2297124, Opinion and Order entered May 23, 2013; Lorrie Reynolds v. PPL Electric Utilities Corporation, Docket No. C-2011-2255268, Opinion and Order entered January 5, 2012.

9.	A complainant cannot accept a prior settlement credit in a case, fail to object to the Certificate of Satisfaction, and then file a second complaint to pursue the same claims.  James E. Creehan v. Duquesne Light Company, Docket No. C-2012-2297124, Opinion and Order entered May 23, 2013.

10.	Complainant’s Formal Complaint at Docket No. C-2013-2368462 should be dismissed with prejudice as it is the same as the Formal Complaints filed at Docket Nos. F-2010-2192191 and C-2011-2225996, that were resolved through an unobjected to Certificate of Satisfaction.  66 Pa.C.S. § 316; James E. Creehan v. Duquesne Light Company, Docket No. C-2012-2297124, Opinion and Order entered May 23, 2013; Lorrie Reynolds v. PPL Electric Utilities Corporation, Docket No. C-2011-2255268, Opinion and Order entered January 5, 2012.


ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Formal Complaint filed by Titus Wright at Docket No. C-2013-2368462, against Philadelphia Gas Works, is dismissed, with prejudice, as it was previously filed and resolved through an unobjected to Certificate of Satisfaction at Docket Nos. F-2010-2192191 and C-2011-2225996.




		2.	That the Secretary mark this docket closed.


Dated:	June 10, 2014					___/s/__________________________
							Kandace F. Melillo
							Administrative Law Judge
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