BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Kenneth Singh						:	
							:
v. :		C-2013-2383113
:
PPL Electric Utilities Corporation	 		:
							


INITIAL DECISION


Before
Katrina L. Dunderdale
Administrative Law Judge

INTRODUCTION

		This decision denies the complaint and denies Complainant’s request for a refund.  

HISTORY OF THE PROCEEDING

On September 10, 2013, Kenneth Singh filed a formal complaint against PPL Electric Utilities Corporation (PPL, PPL Electric or Respondent) with the Pennsylvania Public Utility Commission (Commission) concerning alleged incorrect charges on his billing statements from PPL Electric, after his electricity commodity supplier, Dominion Energy Solutions, a.k.a., Dominion Power (Dominion Energy), increased the commodity charge without prior notification from June 2013 through August 2013.  Complainant requested a refund for the amounts overcharged and punitive damages against Dominion Energy.  

On October 7, 2013, PPL Electric filed an Answer and New Matter in addition to filing Preliminary Objections.  PPL Electric contended the formal complaint failed to specify a cause of action upon which the Commission could grant relief and Complainant failed to aver PPL Electric violated a regulation.  PPL Electric argued the formal complaint should be dismissed pursuant to 52 Pa.Code § 5.101(a)(3).  In addition, PPL Electric requested Dominion Energy be joined as an indispensable party.  On November 22, 2013, the presiding officer held PPL Electric’s Preliminary Objections in abeyance until the status of Dominion Energy could be ascertained but denied PPL Electric’s objection that the formal complaint was not legally sufficient to proceed to a hearing on whether PPL Electric issued incorrect billing statements.  

On November 26, 2013, the Office of Administrative Law Judge issued a Telephone Hearing Notice, which scheduled an initial telephonic hearing to be conducted on Thursday, January 16, 2014.  On December 3, 2013, the presiding officer issued a Prehearing Order.

On January 13, 2014, the presiding officer issued an Interim Order Continuing Initial Telephonic Hearing and Joining an Indispensable Party to provide Dominion Energy with time in which to respond to the formal complaint filed by Complainant.  The Interim Order was served on Complainant, PPL Electric and Dominion Energy.  

On January 23, 2014, counsel for Dominion Energy filed an Answer to the Interim Order dated January 13, 2014.  Dominion Energy averred a separate docket number was issued by the Secretary’s Bureau on September 16, 2013 when Kenneth Singh filed his formal complaint, and that formal complaint was satisfied between Kenneth Singh and Dominion Energy on September 27, 2013.  Specifically, Dominion Energy avers the Secretary’s Bureau docketed the proceeding against Dominion Energy at Docket No. C-2013-2383115, and simultaneously docketed the proceeding against PPL Electric at Docket No. C-2013-2383113.  Dominion Energy settled the complaint filed against it by Kenneth Singh before the matter was scheduled for an initial hearing.  

On January 27, 2014, the Office of Administrative Law Judge issued a Telephone Hearing Notice, which scheduled an initial telephonic hearing to be conducted on Friday, February 28, 2014.  

On February 12, 2014, the presiding officer issued the Second Interim Order which removed Dominion Energy as an indispensable party in the proceeding docketed at C‑2013-2383113 because Complainant settled his dispute with Dominion Energy in the proceeding docketed at C-2013-2383115.      

		The presiding officer convened the initial hearing as scheduled on February 28, 2014.  Complainant appeared pro se and testified on his own behalf.  Respondent was represented by Kimberly G. Krupka, Esquire.  Attorney Krupka presented the testimony of one witness, and offered two (2) exhibits, which were marked PPL Exhibits 1 and 2, and were admitted into evidence.  The transcript of the hearing, containing 49 pages, was received in the Commission’s offices on March 11, 2014 and was received in the presiding officer’s office on March 17, 2014.  Complainant and Respondent issued final statements on the hearing record in lieu of filing briefs.

On March 18, 2014, the presiding officer closed the hearing by Interim Order Closing the Hearing Record.

FINDINGS OF FACT

1.	Complainant, Kenneth Singh, resides in a single family home located at 130 Donald Avenue, Middletown, Pennsylvania (service address), where he has resided for approximately 32 years.  (Tr. 7). 

2.	Respondent provided electric services to Complainant at the service address for approximately 32 years.  (Tr. 7).

3. 	Complainant’s electricity supplier prior to August 2013 was Dominion Energy Solutions.  (Tr. 8-10, 25; PPL Exhibit 1).

4. 	Without notice to Complainant, Dominion Energy raised the commodity supply rate in June 2013, which rate Complainant was required to pay, from 6.85 cents per kilowatt hour to 9.9 cents per kilowatt hour.  (Tr. 9, 20).

5. 	On July 9, 2013, Complainant contacted Respondent and told Respondent he wanted Oasis Energy to be his new supplier.  Respondent advised Complainant the switch would be effective with the billing statement issued in August 2013.  (Tr. 8-11, 17-19, 30-35; PPL Exhibit 2).

6. 	On July 12, 2013, Complainant called Respondent and confirmed his new supplier would be Oasis Energy.  Respondent informed Complainant Oasis Energy would become the new supplier effective on August 14, 2013.  (Tr. 31; PPL Exhibit 2).

7.	At some point after July 9, 2013, Complainant received information from Oasis Energy indicating Oasis Energy would charge $6.00 per month.  (Tr. 8-12, 17-19).

8. 	On July 16, 2013, Complainant called Respondent and informed Respondent he would switch to FirstEnergy Solutions instead.  Complainant asked Respondent to expedite the switch over to FirstEnergy Solutions.  (Tr. 8-12, 17-19, 29-35).

9. 	On July 16, 2013, Respondent told Complainant that Respondent had to wait to receive the cancellation form from Oasis Energy and the enrollment form from FirstEnergy before it could process the switch to FirstEnergy.  (Tr. 30-35; PPL Exhibit 2).

10.	On July 16, 2013, Complainant called Respondent back and confirmed his new supplier was changing to FirstEnergy Solutions.  On that same date, FirstEnergy Solutions notified PPL of Complainant’s enrollment with FirstEnergy Solutions. (Tr. 31, 32; PPL Exhibit 2).

		11.	 Respondent sent a letter to Complainant on July 16, 2013, advising him his new supplier would change to FirstEnergy Solutions effective August 14, 2013.  (Tr. 32, 33).
12.  	On August 14, 2013, Respondent switched Complainant’s supplier to FirstEnergy Solutions.  (Tr. 9, 13, 18, 31; PPL Exhibit 2).

13.	Complainant’s current electricity supplier is FirstEnergy Solutions.  (Tr. 14, 27; PPL Exhibit 1).

14.	The billing statement Respondent issued to Complainant on July 17, 2013 billed for electricity consumed from June 17, 2013 to July 17, 2013 and listed Dominion Energy Solution as the generation supplier.  (Tr. 26, 27; PPL Exhibit 1).

15. 	The billing statement Respondent issued to Complainant on August 15, 2013 billed for electricity consumed from July 17, 2013 to August 15, 2013 and listed Dominion Energy Solution as the generation supplier.  (Tr. 27; PPL Exhibit 1).

16. 	 The billing statement Respondent issued to Complainant on September 16, 2013 billed for electricity consumed from August 15, 2013 to September 16, 2013 and listed FirstEnergy Solutions as the generation supplier.  (Tr. 27; PPL Exhibit 1).

17.	When receiving a notice of enrollment from a generation supplier, Respondent uses an “eleven-day rule”:  if the meter reading is scheduled to take place on the account more than eleven days from the date PPL receives the enrollment notice, then the start date will be the next bill, but if PPL receives the enrollment notice less than eleven days before the next meter reading, then the enrollment will be delayed by one billing cycle.  (Tr. 33, 34, 36).

18. 	PPL received the notice of enrollment from FirstEnergy Solutions on July 16, 2013 and the next meter reading date scheduled on Complainant’s account after July 16, 2013, was July 17, 2013.  (Tr. 34). 

19. 	Complainant paid $14.17 per month in June, July and August 2013, or $42.51 total, to PPL in customer service charges.  (Tr. 15).

20. 	On two occasions in September 2013 and again on three occasions in January 2014, Complainant called Respondent’s attorney and spoke on the telephone.  (Tr. 14‑16).

DISCUSSION

		Complainant alleges his electric distribution company should be required to notify him before his generation supplier raises the rate it charges for the commodity.   In addition, Complainant contends Respondent took too long to switch his supplier from Dominion Energy to FirstEnergy Solutions, and Complainant requested a refund of the overcharges in June, July and August of 2013 because he should have been allowed to pay the lower supply rate charged by FirstEnergy Solutions.  Complainant requested the Commission order Respondent to reimburse him for the five times he spoke on the telephone with Respondent’s attorneys.

		Respondent contends it handled Complainant’s requests to switch his electricity suppliers in a manner consistent with the Commission’s rules.  Respondent argues Complainant requested the switch to FirstEnergy on July 16, 2013 but Respondent waited until it received notice of enrollment from a new generation supplier before PPL processed the changes in its system.  In this situation, FirstEnergy sent PPL a notice of enrollment on the same date (July 16, 2013) and Respondent avers it correctly required Complainant to wait until the start of the next billing cycle before making the switch over to FirstEnergy because there were less than eleven days from the date Respondent received the notice of enrollment and the next scheduled meter reading.  

Respondent contends it has an “eleven-day rule” as a result of Commission provisions in Interim Guidelines Regarding Standards For Changing a Customer’s Electricity Generation Supplier, Docket No. M-2011-2270442 (Final Order dated October 24, 2012): if the meter reading is scheduled to take place on the account more than eleven days from the date PPL receives the enrollment notice, then the start date will be the next bill, but if PPL receives the enrollment notice less than eleven days before the next meter reading, then the enrollment will be delayed by one billing cycle.  Therefore, Respondent contends it was correct to require Complainant to wait until the August 14, 2013 meter reading date before making the switch to the new supplier.

Burden of Proof

As the party seeking affirmative relief from the Commission, Complainant bears the burden of proving by substantial evidence he is entitled to the requested relief.  66 Pa.C.S.A. § 332(a).  To satisfy this burden, Complainant must show Respondent utility is responsible or accountable for the problem described.[footnoteRef:1]  Complainant must show this fact to be true by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that evidence presented by the other party.[footnoteRef:2]  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.[footnoteRef:3]  Furthermore, more evidence is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.[footnoteRef:4]  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof by substantial evidence.  66 Pa.C.S.A. § 332(a).   [1:  	Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  
]  [2:  	Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa.Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  ]  [3: 
 	Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S.A. § 704.  ]  [4: 
 	Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth. 1984).
] 


Responsibility of Public Utility Companies

“Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the Commission.  Subject to the provisions of this part and the regulations or orders of the Commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service….”  66 Pa.C.S.A. § 1501.

The Commission has the authority and responsibility to define reasonable service.  66 Pa.C.S.A. § 1501 and § 1502.  The Commission approves the cost of providing a utility system that is designed to provide reasonable service at reasonable rates – not perfect service without regard to cost.  Since reasonable service may result in occasional loss of service or property damage, the Commission is permitted to limit liability.[footnoteRef:5]     [5: 	See DeFranscesco v. West Penn Power Company, 329 Pa. Superior Ct. 508, 478 A.2d 1295 (1984).] 


Analysis

The testimony presented sufficiently proved Complainant did not inform PPL of his desire to switch suppliers until at least July 9, 2013.  Complainant testified he called PPL to make the initial request back on June 26, 2013 but his testimony is outweighed by PPL Exhibit 2, which shows PPL received no contacts from Complainant in June 2013.  Instead, the evidence convincingly proved Complainant made his initial call to switch in July 2013 when less than eleven days would elapse before the next scheduled meter reading.  It was appropriate and not unreasonable for PPL to wait until the next scheduled meter reading (on August 14, 2013) before making the switch.  By that time, Complainant had changed his mind and wanted to switch to FirstEnergy but that second switch did not cause any delay in PPL removing Dominion Energy as Complainant’s supplier.  

It is appropriate for PPL to have relied upon the Final-Omitted Rulemaking Order issued by the Commission on April 3, 2014 even though these actions occurred approximately nine months before the Final Order was issued.  The Final Order was based upon the Interim Guidelines which were issued on October 25, 2012, approximately eight months before Complainant first called PPL to make a switch in his supplier.  

Since 1998, when regulations were promulgated at 52 Pa.Code § 57.171 - § 57.179 pursuant to the Commission’s statute at 66 Pa.C.S.A. §2807(d)(1), the Commission has required any new supplier to notify (by use of a notice of enrollment) the distribution company by the next business day after a customer calls a new supplier and wants to switch suppliers.  Once the distribution company receives the notice of enrollment, the distribution company is required to send the customer a ten-day notice in order to provide the customer with ten days in which to change his/her mind or to object if the customer did not want to make the switch.  Not surprisingly then, the Commission requires the distribution company to make the switch effective at the beginning of the first feasible billing period after the ten-day waiting period expires.  PPL has interpreted the phrase, “the beginning of the first feasible billing period” to mean at the time of the next scheduled meter reading date, but only if the next scheduled meter reading date is scheduled to occur in more than eleven days.  The purpose of requiring a distribution company to wait was a provision given primarily for the customer’s benefit, so the customer has time to object to a switch, but the provision also was meant to provide distribution companies with sufficient time in which to comply with all of the Commission’s rules and regulations.  

Prior to October 2012 (when the Interim Guidelines were published), the time in which distribution companies were required to make a supplier switch could vary from as little as sixteen (16) days to as many as forty-five (45) days.  With the publication of the Interim Guidelines in October 2012, the Commission indicated a five-day period was a sufficient amount of time in which to notify customers about the upcoming switch but the Commission also indicated it was interested in determining the impact of shortening the notice period (from ten days to five days), and might change the notice period again in the future.  The Commission’s purpose was to facilitate mid-cycle supplier switching (e.g., switching that occurs in between meter readings) “so that customers could respond more rapidly to retail market price offers and mitigate potential price increases associated with variable-priced contracts.”[footnoteRef:6]   [6:  	See Review of Rules, Policies and Consumer Education Measures Regarding Variable Rate Retail Electric Products, Docket No. M-2014-2406134 (Order entered March 4, 2014) at p. 4.  ] 


It was appropriate and consistent with the Commission’s rules and regulations for PPL to wait until the next meter reading schedule before switching Complainant’s supplier to FirstEnergy.  From July 9, 2013 until August 14, 2013 (when the switch was made) was a period of approximately thirty-six (36) days.  That length of time was not inappropriate or unreasonable.  In addition, the distribution company is not required to provide notice to its customers before the generation supplier changes the rate it charges.  The generation supplier is a totally separate legal entity and PPL has no control over what rate is charged for the commodity.  Therefore, Complainant’s formal complaint will be denied because he did not meet the burden of proving PPL failed to comply with the Commission’s rules and regulations.


CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A. § 701.

		2.	Complainant carries the burden of proving Respondent did not provide reasonable and adequate service.  66 Pa.C.S.A. § 332(a).

		3.	Respondent provided Complainant with reasonable and adequate customer service in the length of time it took to switch Complainant’s supplier.  

		4.	Complainant failed to meet the burden of proving Respondent did not provide reasonable and adequate service.    
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THEREFORE, 

IT IS ORDERED:

1. That the complaint of Kenneth Singh versus PPL Electric Utilities Corporation at Docket No. C‑2013-2383113 hereby is denied because Complainant failed to prove Respondent did not provide reasonable and adequate service in the length of time it took to switch Complainant’s supplier.

2. That this docket be marked closed.

	
	 
 Date:  June 10, 2014								/s/			
						Katrina L. Dunderdale
						Administrative Law Judge
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