BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Cheryl Harbaugh					:
							:
	v.						:		C-2013-2364639
							:
PECO Energy Company				:



INITIAL DECISION


Before
Dennis J. Buckley
Administrative Law Judge


This Initial Decision dismisses the formal Complaint filed by Cheryl Harbaugh (Complainant) against PECO Energy Company (PECO or Respondent) because the Complainant failed to meet her burden of proof.


HISTORY OF THE PROCEEDING


		On May 21, 2013, the Complainant filed a formal Complaint with the Secretary of the Commission.  In that Complaint, the Complainant alleged that she had been improperly billed by PECO for electric service, contending that the service was in her son’s name.[footnoteRef:1]  However, the Complainant asked that the account be transferred to her name and that PECO provide an acceptable payment arrangement.[footnoteRef:2]		 [1:  	At hearing, the Complainant did not pursue her allegation that she had been improperly billed.  In fact, and as will be discussed herein, she accepted responsibility for the billed amount.
]  [2:  	Complainant cited an underlying determination by the Commission’s Bureau of Consumer Services (BCS) at Case No. 3092959.  However, this proceeding is not an appeal of that determination.] 


		On May 22, 2013, the Secretary of the Commission served the Complaint on PECO.

		On June 10, 2013, PECO filed an Answer and New Matter, the latter being properly endorsed with a Notice to Plead.  The Answer denied all material allegations of fact and conclusions of law in the Complaint.  Complainant never filed a responsive pleading to PECO’s New Matter.

		On July 31, 2013, a hearing noticed was issued setting September 27, 2013 as the date for a telephonic hearing in this case.

		On August 2, 2013, a standard form Prehearing Order was issued.

		On September 18, 2013, PECO pre-served its proposed hearing exhibits on the Presiding Officer and the Complainant.

		On September 27, 2013, a telephonic hearing in the above-captioned matter convened pursuant to Notice in Hearing Room No. 2 of the Commission’s Offices at 400 North Street, Harrisburg, Pennsylvania.  The Complainant was present and represented herself.  She offered testimony but no exhibits.  PECO was represented by Ms. Shawane Lee, Esquire.  A thirty-three page transcript was compiled.  At the conclusion of her case, the Complainant denied receiving PECO’s pre-served proposed exhibits.

		It was necessary for me to continue the hearing, the reason being that the Complainant had not received the proposed exhibits that counsel for PECO had pre-served in this case.  The failure of receipt was not the fault of PECO’s counsel, however.  In fact, the Complainant had moved from her service address, apparently without informing PECO, so when the proposed exhibits arrived at the service address, they were returned to PECO as undeliverable.

		Further justifying the continuance was the Complainant’s conduct at the hearing on September 27, 2013.  The Complainant was unjustifiably confrontational with both counsel for PECO and with the Presiding Officer on and off the record.  The Complainant refused to respond to basic, non-prejudicial questions from counsel and from the Presiding Officer.  It was necessary to invoke the provision at 52 Pa.Code § 5.245(c) relative to obstructive and disorderly conduct inimical to the public interest both on and off the record with the Complainant.[footnoteRef:3]  [3:  	At one point, Complainant stated that it was “unfair” that PECO was represented by counsel while she was not (See Tr. at 7).  I would point out that this case was heard before the re-inauguration of the program for counsel for low-income Complainants through the Widener Harrisburg Civil Law Clinic. 
] 


		On September 30, 2013, I issued a post-hearing Order formalizing my ruling continuing the hearing, directing PECO to re-serve its proposed exhibits on the Complainant at the address she provided at hearing (her brother’s address), and admonishing Complainant to behave in a civil manner.[footnoteRef:4] [4:  	Complainant’s brother is Daniel Harbaugh, 1103 Opal Avenue, Boothwyn, Pennsylvania.] 


		On December 16, 2013, a hearing notice was issued setting February 12, 2014 as the date for the continued evidentiary hearing.

		On January 6, 2014, I was advised by the Office of Administrative Law Judge (OALJ) scheduling staff that the hearing notice sent to Complainant at the address she had provided had been returned by the United States Postal Service (USPS) marked: “RETURN TO SENDER-ATTEMPTED NOT KNOWN-UNABLE TO FORWARD.”

		On February 5, 2014, PECO served copies of its proposed hearing exhibits in conformity with the Prehearing Order of September 30, 2013.

		On February 12, 2014, a further evidentiary hearing convened originating from the Commission’s Harrisburg Office.  Counsel for PECO was present as was PECO’s witness, Ms. Renee Tarpley, Senior Regulatory Assessor with PECO.  The Complainant was not present.  Despite the Notice of Hearing to Complainant having been returned, I twice attempted to contact the Complainant the morning of the hearing and left voicemails for her, but Complainant did not contact me or the OALJ at that time or subsequent to the hearing.  Counsel for PECO stated that its proposed exhibits had, in fact, been received by the Complainant at her brother’s address, but that PECO had no further contact with the Complainant thereafter.  As the Complainant had presented her case at the hearing on September 27, 2013, PECO presented its case on February 12, 2014.  PECO’s case consisted of the testimony of Ms. Tarpley and eleven exhibits which were received into evidence: PECO Exhibit No. 1, Account Activity Statement; PECO Exhibit No. 2, CAP Rate Information; PECO Exhibit No. 3, Service Denial Notice; PECO Exhibit No. 4, ID and Lease Agreement; PECO Exhibit No. 5, SSA Status Letter; PECO Exhibit No. 6, CAP Rate Application Letter; PECO Exhibit No. 7, Denial of Service Letter; PECO Exhibit No. 8, Case Details Report; PECO Exhibit No. 9, PECO Investigation dated May 7, 2013; PECO Exhibit No. 10, BCS Determination; PECO Exhibit No. 11, PECO Tariff Electric Pa. PUC No. 4 (excerpt).  Also included in the record was a memorandum I had marked and entered as ALJ No. 1, that being the memorandum to me from the OALJ Scheduling Staff with respect to the returned Notice of Hearing from the USPS.  A transcript of a further thirty pages was compiled.  The record in this case consists of the hearing transcripts from the September 27, 2013 and February 12, 2014 hearings, a total of sixty three pages, and PECO’s eleven exhibits.  The record closed on February 25, 2014 with the filing of the transcript of the February 12, 2014 hearing with the Secretary of the Commission.

		This matter is now ready for decision.


FINDINGS OF FACT

		1.	The Complainant in this case is Cheryl Harbaugh.

		2.	The Respondent is PECO Energy Company, a jurisdictional utility that provided electric service to the Complainant.

		3.	The service address in this case is 753 Baltimore Pike, Glen Mills, Pennsylvania.  The Complainant vacated those premises on August 1, 2013.  Tr. at 15.

		4.	The Complainant had applied for service at 753 Baltimore Pike, Glen Mills, Pennsylvania, on April 18, 2013.  Tr. at 42.

		5.	PECO declined to put electric service in the Complainant’s name due to her responsibility for the outstanding balance or a portion of the outstanding balance of the bill for service due at 753 Baltimore Pike, Glen Mills, Pennsylvania.  PECO Exhibit No. 3.

		6.	The Complainant is not disputing her responsibility for the bill incurred for electric service at that address.  She wants a payment arrangement for the outstanding balance.  Tr. at 15-16; 21.

		7.	The Complainant is unemployed and has no income, though two of her children receive SSI for a total of $1,639 per month.  Tr. at 29.

		8.	Electric service was initiated at 753 Baltimore Pike, Glen Mills, Pennsylvania, in the name of Joshua Harbaugh, the Complainant’s son, on April 9, 2011.  Tr. at 51; PECO Exhibit No. 9.

		9.	Joshua Harbaugh was enrolled in PECO’s CAP Rate Program on December 12, 2011, at which time the Complainant was listed as an adult resident at 753 Baltimore Pike, Glen Mills, Pennsylvania.  PECO Exhibit No. 9.

		10.	The Complainant resided at the service address since at least December, 2011, with her son, Joshua Harbaugh and a minor child, Shawn Daws.  Tr. at 44-45; PECO Exhibit Nos. 2, 5.

		11.	The Complainant’s name appeared on a letter to her from the Social Security Administration dated September 19, 2011.  The address on the letter is 753 Baltimore Pike, Glen Mills, Pennsylvania.  Tr. at 46; PECO Exhibit No 6.

		12.	Joshua Harbaugh was granted a payment arrangement by PECO while in the CAP Rate Program on May 31, 2012, but that arrangement was defaulted on twice.  Tr. at 57; PECO Exhibit No. 1.

		13.	Neither the Complainant nor Joshua Harbaugh have made a payment on the account with PECO since August, 2012.  Tr. at 22; PECO Exhibit No. 1.

		14.	On May 3, 2013, PECO advised the Complainant that she was jointly responsible for the bill for service at 753 Baltimore Pike, Glen Mills, Pennsylvania.  At that time, the outstanding balance on the account was $13,257.55.  Tr. at 50.

		15.	On October 14, 2013, PECO issued a final bill to the Complainant in the amount of $19,139.09. The arrearage includes $15,024.19 in CAP Rate Program arrears.  Tr. at 39, 61.

DISCUSSION

		As the proponent of a rule or order, the Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S.A. § 332(a).  Thus, the Complainant has the burden of proving that PECO violated a provision of the Public Utility Code or a regulation of the Commission by not agreeing to provide the Complainant with a payment arrangement for the substantial arrearage on the account for electric service at 753 Baltimore Pike, Glen Mills, Pennsylvania.  The Complainant has not met this burden, and her Complaint must be dismissed.

[bookmark: _GoBack]		To establish a sufficient case and satisfy the burden of proof, a complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa.Cmwlth. 218; 221-222, 578 A.2d 600; 602 (1990), app. denied, 602 A.2d 863 (1992).  A preponderance of the evidence is established by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 67 Pa.Cmwlth. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Bethenergy Mines, Inc. v. Workmen’s Compensation Appeal Bd. (Skirpan), 531 Pa. 287, 612 A.2d 434 (1992).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 85 Pa.Cmwlth. 23, 480 A.2d 382 (1984).

		The Complainant never articulated her theory of the case as such, but I infer from the record that her basic theory was that by stepping into the shoes of the person named on the overdue account for service at 753 Baltimore Pike, Glen Mills, Pennsylvania, (i.e. her son), she could then demand and obtain a payment arrangement for the past due account from PECO.  That, in turn, would allow the continuation of electric service at that address, the Complaint having been filed several months before Complainant moved from that address.  Complainant never presented any authority to support this theory.

		The Complainant attended the first day of hearing.  She did not appear for the second day of hearing, although the OALJ sent her proper notice of the same.  Notice of the telephonic hearing of February 12, 2014 was sent to the Complainant by regular first-class mail to her brother’s address, the address she provided for service at the September 27, 2013 hearing.  The Complainant did not notify the Commission of any subsequent change of address.  Therefore, the due process rights of the Complainant have been fully protected.  Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993); and 52 Pa.Code § 5.245(a).  I am left with Complainant’s testimony on September 27, 2013, the cross-examination of the Complainant on that date by counsel for PECO, and PECO’s unrebutted presentation at the hearing on February 12, 2014.
		The Complainant did not dispute her responsibility for the arrearage accumulated while she was a resident at the service address and was enjoying the benefits of electric service.  What Complainant wanted was a payment arrangement that she could afford, although it was never definitively established what such an arrangement would be.  Given the substantial arrearage, it is difficult to see how such a payment arrangement could be established, even if it was legally possible and even if it was limited to that portion of the account that is non-CAP Program related.

		The issuance of a payment agreement for the non-CAP portion of the arrearage is a matter within the Commission’s discretion.  Hewitt v. PECO Energy Co., Docket No. F-2011-2273271 at 11 (Order entered September 12, 2013).  It is Commission policy to exercise its discretion when customers have demonstrated some evidence of a good-faith effort in paying utility bills or when customers have experienced a change of circumstance outside of their control.  Crawford v. National Fuel Gas Distribution Corp., Docket No. C-20066348 at 15-16 (Opinion and Order entered December 6, 2007).  Complainant’s payment history and capability to keep prior payment agreements are determinative of whether the Commission exercises its authority to issue a payment agreement for the non-CAP portion of the arrearage.  Id. at 10; See also Columbia Gas v. Byerts, Docket No. F-2011-2247934 at 12 (Order entered October 17, 2013); Dorsey v. Philadelphia Gas Works, Docket No. F-2012-2313679 at 5 (Opinion and Order entered November 22, 2013).  In this case, it is clear that the Complainant has not done anything to address the substantial arrearage incurred, and it does not appear that even if she was inclined to attempt to do so that the Complainant could sustain a payment arrangement.

		The Complainant never disputed her responsibility for the overdue payments, and she never contended that she was not a resident at the service address who enjoyed the benefits of that service.  Indeed, Complainant accepted responsibility for the account.  However, attempting to change the name on an account does not clear the slate, nor does it mean that a utility must treat the Complainant as a brand new customer entitled to a new payment arrangement after another resident and account holder defaulted on a prior plan.

		Finally, while the Complainant referred to her disabled children (See Tr. at 16-19), one of whom is a minor, that is not a change in circumstance for the household.  Medical certificates were filed with PECO in the past, though those were not renewed.  See, PECO Exhibit No. 9.  No evidence was presented at hearing as to a change in circumstance for the household.

		As the Complainant has not met her burden of proof, her Complaint must be dismissed.

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties to, and the subject matter of, this proceeding.

2.	Pursuant to 66 Pa.C.S.A. § 332(a), the burden of proof in this proceeding is upon the Complainant.

3.	To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent public utility is responsible or accountable for the problem described in the Complaint.  Such a showing must be by a preponderance of the evidence.

4.	A preponderance of the evidence is established by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.

5.	Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

6.	Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.

7.	The issuance of a payment agreement for the non-CAP portion of the arrearage is a matter within the Commission’s discretion.  Hewitt v. PECO Energy Co., Docket No. F-2011-2273271 (Order entered September 12, 2013).

ORDER

THEREFORE,

IT IS ORDERED:

1.	That the Complaint of Cheryl Harbaugh against PECO Energy Company at Docket No. C-2013-2364639 is dismissed.

2.	That the case at Docket No. C-2013-2364639 be marked closed.


Date:  June 12, 2014						/s/				
	Dennis J. Buckley
							Administrative Law Judge
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