BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Insurance Company of Greater New York		:
							:
	v.						:		C-2013-2393832
							:
United Water Pennsylvania Inc.			:


State Farm Fire and Casualty Company		:
							:
	v.						:		C-2014-2416206
							: 
United Water Pennsylvania Inc.			:


ORDER
GRANTING PETITION FOR PROTECTIVE ORDER


On November 18, 2013, Insurance Company of Greater New York, a/s/o Quail Run Real Estate L.P. d/b/a Quail Run Apartments (INSCO) filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against United Water Pennsylvania Inc. (United), Docket Number C-2013-2393832.  In its Complaint, INSCO averred that on June 11, 2010, a fire began in an apartment unit that it insured and that United provided domestic water services to the apartment complex and nearby fire hydrants.  INSCO further averred, among other things, that the fire company that responded to the fire attempted to use the nearby fire hydrants to suppress the fire but that United failed to provide enough water pressure to allow for a sufficient amount of water to extinguish the fire.  INSCO added that it was directed to file the Complaint with the Commission by the Middle District of Pennsylvania which bifurcated a complaint pending before it for a determination regarding whether any of United’s action were a violation of the Public Utility Code.

On December 12, 2013, United filed an Answer with New Matter in response to INSCO’s Complaint.  In its Answer, United admitted that it provides domestic water services to the apartment complex at issue and fire protection service to a single, privately-owned fire hydrant located in the courtyard adjacent to the apartment complex.  United further averred, among other things, that the fire hydrant was fully operational.  United also denied that it violated the Public Utility Code or failed to furnish and maintain adequate, efficient, safe and reasonable water service and facilities necessary or proper for the accommodation, convenience and safety of the public continuously and without reasonable interruptions or delay to the apartment complex during the fire on June 11, 2010.  In its New Matter, United noted that its tariff contains rules and regulations governing fire protection service and averred that United acted at all times in compliance with its tariff.  United concluded its Answer with New Matter by requesting that the Commission dismiss the Complaint.

On January 2, 2014, INSCO filed an Answer to United’s New Matter.  INSCO denied all of the allegations United raised in its New Matter and requested that the Commission sustain its Complaint.

On April 14, 2014, State Farm Fire and Casualty Company (“State Farm”) filed a formal Complaint against United, Docket Number C-2014-2416206.  In its Complaint, State Farm averred that, on June 11, 2012, it filed a complaint in the United States District Court for the Middle District of Pennsylvania against United alleging that United failed to provide enough water pressure to allow for a sufficient amount of water to extinguish a fire on June 11, 2010 at 4065 Rawleigh Street in Harrisburg.  State Farm further averred that the District Court entered an order bifurcating the complaint and transferring the matter to the Commission for a determination regarding whether any of United’s action were a violation of the Public Utility Code.

On May 5, 2014, United filed an Answer with New Matter in response to State Farm’s Complaint.  In its Answer, United, among other things, admitted that it provides domestic water services to the apartment complex where the fire occurred and fire protection service to a single, privately-owned fire hydrant located adjacent to the complex.  United denied, however, that it failed to supply sufficient water pressure and volume to the complex during the fire on June 11, 2010.  United added that at all times it complied with the Public Utility Code and its tariff.  In its New Matter, United denied that it violated Section 1501 of the Public Utility Code with regard to the June 11, 2010 fire but that at all times material hereto, acted in compliance with its Tariff.  United concluded its Answer with New Matter by requesting that the Commission dismiss State Farm’s Complaint.

On May 22, 2014, State Farm filed an Answer to United’s New Matter.  In its Answer, State Farm admitted or denied the various averments made by United in its New Matter and requested that the Commission determine the liability in this case as directed in the order issued by the District Court.

Also, on May 22, 2014, United filed at both Docket Number C-2013-2393832 and C-2014-2416206 a Motion to Consolidate the Complaint filed by INSCO against United and the Complaint filed by State Farm against United.  That Motion was granted by Order dated May 29, 2014.

On June 12, 2014, the Further Prehearing Conference convened as scheduled.  Charles Thomas, III, Esquire and Thomas Niesen, Esquire appeared on behalf of United.  Gary Baily, Esquire appeared on behalf of INSCO.  No one appeared on behalf of State Farm because counsel for State Farm previously indicated that it has determined to no longer pursue its Complaint and that it would not be participating in the Further Prehearing Conference.

During the Further Prehearing Conference, various procedural matters were discussed.  Those procedural matters were memorialized by a Scheduling Order dated June 13, 2014.

On May 13, 2014, United filed a Petition for a Protective Order.  In its Petition, United averred that some of the discovery served in this proceeding seeks information about United’s water distribution system and its facilities and that disclosing this information without restriction would expose United and/or its customers to potential harm and security threats.  United further averred that, accordingly, the issuance of a Protective Order covering confidential information produced in this proceeding is appropriate and will facilitate the orderly and efficient progress of this proceeding without prejudicing the rights of the parties.  United attached to its Petition a proposed Protective Order for use in this proceeding.

No Answers were received in response to the Petition.

The Commission’s Rules of Practice and Procedure permit the Commission to issue protective orders limiting the availability of certain proprietary or confidential information. 52 Pa.Code §§ 5.362 and 5.423.  The party seeking the protective order has the burden to establish that the potential harm to the party of providing the information would be substantial and the harm to the party if the information is disclosed without restriction outweighs the public’s interest in free and open access to the administrative hearing process.  Petition for Protective order of GTE North Inc., 1996 Pa PUC LEXIS 95, Docket No. G-00940402, Order (entered August 8, 1996); ITT Communications Services’ Petition for a Protective Order, 1991 Pa PUC LEXIS 193, Docket No. R-912017, Order (entered November 5, 1991).  If that burden is satisfied, the least restrictive means of limitation which will provide the necessary protection from disclosure will be applied.  52 Pa.Code § 5.423(a).

In considering whether to issue a protective order, the Commission, pursuant to Section 5.423(a), should consider the following factors:
[bookmark: 5.423.](1)  The extent to which the disclosure would cause unfair economic or competitive damage. 
(2)  The extent to which the information is known by others and used in similar activities. 
(3)  The worth or value of the information to the party and to the party’s competitors. 
(4)  The degree of difficulty and cost of developing the information. 
(5)  Other statutes or regulations dealing specifically with disclosure of the information. 

52 Pa.Code § 5.423(a).  The Commission’s regulations further provide detail regarding restrictions placed on the proprietary material, access to proprietary material by representatives of parties, special restrictions and the return of proprietary information at the conclusion of the proceeding.  52 Pa.Code §§ 5.423(c)-(f).

In contrast, however, Commission regulations also provide that the Commission’s records, including the record of this proceeding, may be accessed by the public pursuant to 52 Pa.Code §§ 1.71-1.77.  In particular, Section 1.71 of the Commission’s regulations provides: “The Commission’s record maintenance system is intended to provide for the greatest degree of public access to Commission documents that is consistent with the exercise of the functions of the Commission under the act and other applicable laws.”  52 Pa.Code § 1.71.

In this case, United averred that it has received and expects to continue to receive interrogatories and requests for production of documents that require the production of confidential information.  United noted that some of the outstanding discovery seeks information about its water distribution system, including scaled mechanical drawings, maps and diagrams of the United system and its facilities.  United averred that the disclosure of such information, without restriction, would expose United and its customers to potential harm and security threats.  United added that the issuance of a Protective Order will facilitate the orderly and efficient progress of this proceeding but will not prejudice the right of the parties.  United attached a proposed Protective Order to its Petition and noted that it is fully consistent with due process rights and evidentiary burdens and balances the interests of the parties, the Commission and the public.  I agree.

The proposed Protective Order balances United’s right to restrict certain information from public disclosure with the public’s right to access information, and does so in the least restrictive means.  Furthermore, the proposed Protective Order retains the right of nonproducing parties to question or challenge the designation of a document or information as proprietary, with the producing party retaining the burden of demonstrating that protection is appropriate.  Finally, no party has opposed United's Petition.  United’s Petition, therefore, will be granted.  

ORDER

		THEREFORE,

		IT IS ORDERED:

1. That the petition for a protective order filed by United is granted with respect to all materials and information identified in Paragraph 2 below, which are filed with the Pennsylvania Public Utility Commission (Commission), produced in discovery, or otherwise presented during these proceedings.  All persons now and hereafter granted access to the materials and information identified in Paragraph 2 of this Protective Order shall use and disclose such information only in accordance with this Order.

2. That the materials subject to this Protective Order are all correspondence, documents, data, information, excerpts, summaries, studies, methodologies, system maps, and other materials (including materials derived therefrom) which a party or an affiliate of a party furnishes in this proceeding pursuant to Commission rules and regulations, formal and informal discovery procedures, testimony or oral examination, or provided as a courtesy to a party to this proceeding, which are claimed to be of a proprietary or confidential nature and which are designated by the producing party as “Confidential Information.”

3. That any information provided to the Commission or any party in connection with the above-captioned proceeding that a producing party claims constitutes or contains “Confidential Information” shall be specifically identified and marked as Confidential Information.  The producing party shall designate data or documents as constituting or containing Confidential Information by affixing a conspicuous “CONFIDENTIAL” stamp or typewritten designation on such data or documents.  Where only part of data compilations or multi-page documents constitutes or contains Confidential Information, the producing party, insofar as reasonably practicable within time constraints imposed in this proceeding, shall designate only the specific data or pages of documents which constitute or contain Confidential  Information and shall serve such documents separately from non-confidential information.

4. That each document and the information contained therein designated as “Confidential Information” shall be used by the recipient solely for purposes relating to the prosecution, review and processing of this proceeding and for no other purpose; and such documents and information shall be maintained in secure files, separate from public information, until returned to the producing party or destroyed pursuant to the terms thereof.

5. That with respect to all Confidential Information, it is further Ordered that:

(a)	Access to the documents designated as “Confidential Information,” and to the information contained therein, shall be limited to the parties and their identified attorneys, employees, and consultants whose examination of the Confidential Information is required for the conduct of this proceeding.

(b)	Recipients of Confidential Information shall not disclose the contents of the documents produced pursuant to this Protective Order to any person(s) other than their identified employees and any identified witnesses/consultants whom they may retain in connection with this proceeding, irrespective of whether any such expert is retained specially and is not expected to testify, or is called to testify in this proceeding.  All attorneys, employees, consultants or experts of any party bound by this Protective Order who receive copies of documents or information produced pursuant to this Protective Order shall execute a copy of the Certification attached hereto as Appendix A, which executed Certification shall be forthwith provided to counsel for the producing party with copies to counsel for other parties.  

(c)	No other disclosure of Confidential Information shall be made to any person or entity except with the express written consent of the producing party or upon further order of the Commission or of any Court of competent jurisdiction which may review these matters.

6. That the acceptance by any party of documents or information which has been identified and marked as Confidential Information shall not create a presumption that the material is in fact entitled to any special status in these or any other proceedings.  Accordingly, as provided in 52 Pa.Code § 5.365, a party receiving Confidential Information retains the right, either before or after receipt of such Confidential Information, to challenge the legitimacy of the claim that the information is proprietary.  Any party may initiate such a challenge by notifying the Commission, with reasonable notice to all other parties, that it wishes to challenge the designation of the material as Confidential Information.  In that event, the producing party, as the provider of the Confidential Information, shall have the burden of proving that the material is entitled to protected status.  However, notwithstanding such challenge, all parties shall continue to treat any document and information subject to challenge as Confidential Information in accordance with the terms of this Protective Order, pending resolution by the Commission of the dispute as to its status.

7. That the producing party retains the right to seek restrictions on the production, distribution and use by other parties of the Confidential Information beyond the protection expressly afforded such Confidential Information by this Protective Order.

8. That this Protective Order shall not operate as a determination, for any purposes, that any document or information produced pursuant to this Protective Order is either admissible or inadmissible in these or any other proceedings.

9. That documents or other materials containing Confidential Information filed with the Commission in this proceeding, including but not limited to pre-filed testimony and pre-filed exhibits, shall be labeled “CONFIDENTIAL” and shall be deemed filed under seal.  During evidentiary hearings, if any, in this proceeding, all persons present for such hearings shall be subject to the terms of this Protective Order and may be required to so affirm for purposes of the record.  The portion of the record containing the Confidential Information, including the portions of transcripts of oral testimony discussing Confidential Information, shall be placed under seal.

10. That the Commission and any other state agency that may have access to, or receive copies of, the Confidential Information will deem and treat such information as within the exemption from disclosure provided in the Pennsylvania Right-to-Know Act set forth in 65 P.S. § 67.708(b) until such time as the information may be found to be non-proprietary by the Commission or by a court of competent jurisdiction.

11. That Confidential Information which is placed on the record of this proceeding under seal shall remain with the Commission under seal after the conclusion of the proceeding.  If such Confidential Information is provided to appellate courts for the purposes of appeal(s) from this proceeding, such information shall be provided, and shall remain, under seal.

12. That upon the final resolution of proceedings in which Confidential Information has been provided, which includes the exhaustion of appeals, if any, all documents and other materials containing Confidential Information shall, within 30 days of the producing party’s request, be either:  (1) returned to counsel for the producing party; or (2) destroyed.  If a receiving party chooses to destroy the Confidential Information, then it shall certify to the producing party that the Confidential Information has been destroyed by it and its employees, consultants, and other representatives, and that the terms of this Protective Order have been satisfied; provided, however, that all such pleadings, briefs, statements, exhibits and transcripts containing Confidential Information shall remain subject to the terms of this Protective Order.

13. That the issuance of this Protective Order shall not prejudice the producing party’s right to challenge the production of any documents or information sought in discovery by any party on the grounds that such documents or information are not properly discoverable.



Date: June 19, 2014										
					Joel H. Cheskis 
					Administrative Law Judge


									APPENDIX A

BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


	Insurance Company of Greater New York a/s/o Quail Run Real Estate L.P. d/b/a Quail Run Apartments

		v.

United Water Pennsylvania Inc.
	:
:
:
:
:
:
:
	
     


	Docket No. C-2013-2393832



CERTIFICATION

TO WHOM IT MAY CONCERN:

		The undersigned is the _________________________________________ of ___________________________________________________ (the receiving party).
The undersigned has read, and understands that, the Protective Order deals with the treatment of Proprietary Information.  The undersigned agrees to be bound by, and comply with, the terms and conditions of said Order, which are incorporated herein by reference.

						__________________________________
						SIGNATURE

						__________________________________
						PRINT NAME

						__________________________________
						ADDRESS

__________________________________
						EMPLOYER


						DATE:   ___________________________
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[bookmark: _GoBack]GARY L BAILEY ESQUIRE
MATTHEW D MATKOV ESQUIRE
SALTZ MATKOV PC
998 OLD EAGLE SCHOOL ROAD SUITE 1206
WAYNE PA  19087
484.318.7225

CHARLES E THOMAS III ESQUIRE
THOMAS T NIESEN ESQUIRE
THOMAS LONG NIESEN & KENNARD
PO BOX 9500
HARRISBURG PA  17108-9500
717.255.7600
Accepts e-Service
(For United Water Pennsylvania Inc)

JASON A PLAZA ESQUIRE
WHITE AND WILLIAMS LLP
1650 MARKET STREET
SUITE 1800
PHILADELPHIA PA  19103
215-864-6813
(For State Farm Fire & Casualty Company)
Accepts e-Service



