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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions (Exceptions) of Philadelphia Gas Works (PGW or Respondent) filed on April 29, 2014, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Darlene R. Davis Heep, which was issued on April 9, 2014, in the above-captioned proceeding.  No Replies to Exceptions were filed.  For the reasons stated below, we will modify the Initial Decision and find PGW’s Exceptions moot.


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On October 15, 2013, Joy Turner (Complainant) filed a Formal Complaint against PGW alleging that the Company was threatening to terminate her service and that she could not afford the payment demanded by PGW.  She further averred that PGW was requesting $6,800 in order to place her back in its customer assistance program (CAP).[footnoteRef:1]  As relief, she requested a reasonable payment arrangement.  PGW filed an Answer on November 6, 2013, contending that the Complainant had an overdue balance of approximately $13,000, had broken two CAP payment agreements due to lack of payment and failure to recertify her income eligibility, and had already used three medical certificates in order to retain gas service.  The Company asked that the Complaint be dismissed.  [1: 	 	PGW’s customer assistance program provides reduced payments for income eligible customers and is called the Customer Responsibility Program. ] 


		The ALJ convened the initial hearing on January 30, 2014, as scheduled.  The Complainant appeared unrepresented and presented testimony.  PGW was represented by counsel and presented one witness who sponsored five exhibits, which were admitted into the record.  The record closed on February 12, 2014.  In an Initial Decision, issued April 9, 2014, ALJ Davis Heep sustained in part, and dismissed in part, the Complaint.  As previously indicated, PGW filed Exceptions.  No Replies to Exceptions were filed by the Complainant.

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Before addressing the Exceptions, we note that any issue or exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 
 
ALJ’s Initial Decision

ALJ Davis Heep made nine Findings of Fact and reached three Conclusions of Law.  I.D. at 2-3 and 7-8.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The ALJ first concluded that, although the Complainant had complained that PGW had threatened to terminate her service, she did not present evidence that PGW violated termination procedures.  The ALJ dismissed the allegation.  I.D. at 4.

Turning to the Complainant’s request for a payment arrangement, the ALJ found that the Complainant was eligible for a payment arrangement on a portion of her arrearage.  She noted that the Complainant’s total account balance, as of the date of the hearing, was $13,882.10 and that $7,312.79 of that amount had been accrued at a time when the Complainant participated in PGW’s CAP.  Id. at 2-3.  Citing to 66 Pa. C.S. § 1405(c), the ALJ held that the Complainant was not eligible for a payment arrangement on her CAP arrearage (the amount which was accrued when she was a CAP customer).  She also determined that, even though the Complainant had defaulted on two Company issued payment arrangements and had only made two payments in the twelve months prior to the hearing, her personal circumstances merited a Commission issued payment arrangement on her non-CAP arrearage (the amount which was accrued when she was not a CAP customer).  I.D. at 5.  The ALJ further found that, based on her income, the Complainant was eligible to pay back her non-CAP arrearage over a period of five years.  As a result, she ordered the Complainant to pay her regular bills as they come due plus 1/60th of the non-CAP arrearage starting with the first monthly bill after the Commission’s Final Order.  Id. at 6-8.  

Exceptions and Disposition

		In its Exceptions, PGW objects to the ALJ’s directive that the Complainant is to commence making payments on the past due, non-CAP, balance with the receipt of her first monthly bill after the entry of a final order.  Citing to Cooper v. PECO Energy Co., Docket No. F-2011-2254904 (Order entered August 2, 2012), PGW argues that, in order for the Complainant to benefit from a Commission issued payment arrangement on her non-CAP arrearage, she must first pay all of the arrearage accrued while she participated in the CAP.  The Company requests that the Commission find the payment agreement set by the ALJ is to commence upon payment of the CAP portion of the arrearage.  Exc. at 2-3. 

		Although we agree with the ALJ that PGW did not violate termination procedures, upon review of the Initial Decision, we disagree with the ALJ’s decision to set a payment arrangement for the Complainant’s non-CAP arrearage.  We will reverse the decision to set a payment arrangement and modify the Initial Decision.  Because we are denying the Complainant’s request for a payment arrangement, PGW’s Exceptions are moot.  

		Although Section 1405(c) of the Code, 66 Pa. C.S. § 1405(c), prohibits the Commission from setting a payment arrangement on an arrearage accrued under CAP rates, in the case where a Complainant has a mixed arrearage, that is, some of which are CAP and some of which are non-CAP, the Commission may bifurcate the arrearage and set a payment arrangement on the non-CAP arrearage.  Cooper, at 7.  The Commission is not required to set a payment arrangement on a bifurcated arrearage and may decline to do so where a complainant has exhibited a poor payment history and inability to keep prior payment agreements with the company.  Hewitt v. PECO Energy Co., Docket No. F-2011-2273271 (Order entered September 12, 2013).  Further, given the limitations on the number of payment agreements the Commission may set, a payment agreement issued on a non-CAP arrearage in a scenario where the Complainant is likely to default is not in the customer’s best interest.  See id. at 11 n. 4. 

		In this case, the Complainant’s past due balance is almost $14,000; more than half of which is a CAP arrearage that cannot be included in the payment arrangement.  She has defaulted on two payment arrangements made with the Company and failed to make more than two payments in the twelve months preceding the hearing.  As the Complainant has demonstrated a poor payment history and history of default, we will modify the Initial Decision and deny the request for a payment arrangement.  

Conclusion

For the reasons set forth above, we will reverse the Initial Decision and find PGW’s Exceptions moot, consistent with the foregoing discussion; THEREFORE, 

IT IS ORDERED:


1. That the Exceptions of Philadelphia Gas Works filed on April 29, 2014 are moot.

		2.	That the Initial Decision of Administrative Law Judge Darlene R. Davis Heep, issued on April 9, 2014, is modified, consistent with this Opinion and Order.
		
		3.	That the Formal Complaint filed against Philadelphia Gas Works by Joy Turner on October 15, 2013, is dismissed.

		4.	That the docket at C-2013-2388319 be marked closed.
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BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: June 19, 2014

[bookmark: _GoBack]ORDER ENTERED:  June 19, 2014

7
image1.png




