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	v.

PECO Energy Company
  
	OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a Letter-Petition for Reconsideration (Petition) filed by Fred Bobb (Complainant) on March 28, 2014, seeking reconsideration of the Opinion and Order entered March 20, 2014 (March 2014 Order), relative to the above-captioned proceeding.  On April 4, 2014, PECO Energy Company (PECO or Respondent) filed an Answer to the Petition.  For the reasons set forth herein, we will deny the Petition.

History of Proceeding

On March 4, 2013, the Complainant filed a Formal Complaint (Complaint) against PECO.  The Complainant stated that he purchased the property at 1171 MacPherson Drive, West Chester, Pennsylvania (Complainant’s property) to be used as a tree farm.  The Complainant alleged that the Respondent cut down trees on the Complainant’s property and refused to let the Complainant prune the trees to eight feet in height.  The Complainant also alleged that he requested the Respondent to compensate him for the trees it cut down, but the Respondent refused to do so.  The Complainant requested that the Commission direct the Respondent to allow the Complainant to use the property as a tree farm.

On April 11, 2013, the Respondent filed an Answer, denying the material allegations in the Complaint, and New Matter.  In the Answer, the Respondent indicated that it has transmission facilities located on a right of way on the Complainant’s property.  The Respondent stated that its real estate representative spoke to the Complainant in September 2011, regarding the Respondent’s offer to purchase the Complainant’s property.  The Respondent and the Complainant, however, were unable to come to an agreement on a price for the property.  

The Respondent averred that, in September 2012, its contractor contacted the Complainant to arrange a time when it could remove the trees from the right of way on the Complainant’s property.  The Respondent also averred that the Complainant requested that he be allowed to prune the trees to a height of eight to ten feet, and that the Complainant was informed by the contractor that the proposed pruning was inconsistent with the Respondent’s vegetation management guidelines.  According to the Respondent, the Complainant refused to allow the contractor to remove the trees.

The Respondent additionally stated that the Complainant then offered to allow the Respondent to remove the trees if the Respondent paid him $40,000.  The Respondent indicated that it informed the Complainant it was unable to reimburse him for the trees that would be removed.  The Respondent averred that it was then informed by the Complainant that it would not be allowed access to the property. 

In the New Matter, the Respondent asserted that the Commission lacks authority to award monetary damages and, therefore, could not grant the Complainant’s request for compensation for the loss of his trees and any other losses allegedly sustained.  Accordingly, the Respondent requested that the Commission dismiss the Complaint.

ALJ Salapa conducted an initial telephonic hearing on June 14, 2013.  At the hearing, the Parties indicated that the matter had been resolved and that the Respondent would file a Certificate of Satisfaction.  Tr. at 5.  At the request of the Parties, the terms of the settlement were placed on the record.  Tr. at 6-7.  

On June 17, 2013, the Respondent filed a Certificate of Satisfaction.  On June 24, 2013, the Complainant filed a Letter disagreeing with the Certificate of Satisfaction and requesting a hearing.

	Thereafter, a telephonic hearing was held on November 5, 2013.  The Complainant appeared pro se and testified on his own behalf.  PECO was represented by counsel and presented two witnesses and fourteen exhibits that were admitted into the record.  The hearing resulted in a transcript of ninety-four pages.  The record closed on November 13, 2013.  

In his Initial Decision (I.D.), issued on December 3, 2013, ALJ Salapa determined that the Complainant failed to establish by a preponderance of the evidence that PECO’s attempts to remove the trees in its transmission line right of way on the Complainant’s property constituted unreasonable service.  I.D. at 15.  The ALJ noted that the Commission did not promulgate regulations regarding vegetation management standards for transmission lines, but, instead decided to defer to the North American Electric Reliability Corporation (NERC) and the Federal Energy Regulatory Commission (FERC) vegetation management standards for transmission lines.  Id. at 12 (citing Revision of 52 Pa. Code Chapter 57 Pertaining to Adding Inspection, Maintenance, Repair, and Replacement Standards for Electric Distribution Companies, Docket No. L‑00040167 (Final Rulemaking Order entered May 22, 2008), at 53).  Based on the evidence presented by PECO, the ALJ concluded that PECO acted reasonably because it was complying with the NERC vegetation management standards for transmission lines by attempting to remove the trees from its right of way on the Complainant’s property.  I.D. at 13, 15.  The ALJ stated that the Complainant did not present any evidence that the NERC standards themselves or the application of the NERC standards in this case were unreasonable.  Id. at 14.  The ALJ additionally determined that Section 10.9 of PECO’s Tariff Electric - Pa. P.U.C. No. 4,[footnoteRef:1] which authorizes the Respondent to remove vegetation near its wires when the vegetation may pose a threat to public safety or system reliability, is presumed to be reasonable, and the Complainant failed to rebut that presumption.  Id. at 15.  [1:  	Section 10.9 of PECO’s tariff provides the following:  

10.9  AERIAL LINE CLEARANCE.  In accordance with the requirements set forth in the National Electric Safety Code, the Company shall have the right to trim, remove, or separate trees, vegetation or any structures therein which, in the opinion of the Company, interfere with its aerial conductors, such that they may pose a threat to public safety or to system reliability.  
] 


Accordingly, the ALJ dismissed the Complaint.  The Complainant filed Exceptions on December 16, 2013.[footnoteRef:2]  PECO filed Replies to Exceptions on December 19, 2013.   [2:  	While the Complainant’s Exceptions were timely filed, they did not include a certificate of service or other indication that PECO was served with the Exceptions.  Accordingly, by Secretarial Letter dated December 18, 2013, the Commission’s Secretary’s Bureau served a copy of the Exceptions on PECO.  The Secretarial Letter stated that, in order to avoid prejudice to any Party, December 18, 2013, would be deemed the filing date for the Exceptions, and Replies to Exceptions would be due on January 2, 2014. ] 


In the March 2014 Order, the Commission concluded that the ALJ had correctly determined that the Complainant did not meet his burden of proof on the issue of whether PECO had acted reasonably in its removal of the Leland Cypress trees from its right of way.  Accordingly, the Commission took the following actions:  (1) the Complainant’s Exceptions were denied; (2) the Initial Decision of the ALJ was adopted; and (3) the Complaint was dismissed.  March 2014 Order at 11. 

The instant Petition and PECO’s Answer thereto were filed as above noted.  By Order entered April 11, 2014, we granted reconsideration, pending review of and consideration on the merits, in order to preserve jurisdiction over this matter.
  				
	Discussion

	We note that any issue not specifically addressed herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) and 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision, which provides that:  

Petitions for rehearing, reargument, reconsideration, clarification, rescission, amendment, supersedeas or the like must be in writing and specify, in numbered paragraphs, the findings or orders involved, and the points relied upon by petitioner, with appropriate record references and specific requests for the findings or orders desired.

Additionally, we recognize that, while a petition under Section 703(g) may raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, at the same time "[p]arties . . ., cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them."  Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  Such petitions are likely to succeed only when they raise "new and novel arguments" not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick at 559.

The March 2014 Order

In the March 2014 Order, the Commission stated as follows: 

. . . PECO presented evidence which demonstrated that its actions were consistent with both Section 10.9 of its tariff and its transmission maintenance guidelines, the purpose of which is to ensure compliance with NERC Standard FAC-003-1.  PECO Exh. 3.  PECO’s guidelines provide that for 230 kV lines, such as the transmission lines at issue here, the maximum allowable height for vegetation within the transmission line right of way is ten to fifteen feet.  The guidelines state that the maximum allowable heights refer to vegetation at maturity.  Tr. at 73; PECO Exh. 3 at 9.  Ms. Hall[footnoteRef:3] testified that the Leland Cypress trees on the Complainant’s property have the potential to grow to a height of 100 feet, and accordingly, are incompatible with PECO’s guidelines and would have to be removed.  Tr. at 73-74.  She indicated that trimming or pruning the trees would not prevent the trees from growing taller.  Tr. at 74.  Ms. Hall also testified that the conductors on the Complainant’s property are abnormally low, i.e., less than fifty feet from the ground.  Due to this factor, Ms. Hall explained that PECO’s guidelines would call for the removal of all of the trees within its transmission line right of way on the Complainant’s property.  Tr. at 69, 75.  Based on the evidence presented by PECO, we concur with the ALJ that PECO’s compliance with the NERC standards in this case was reasonable.  See, I.D. at 14.  [3: 		Ms. Sara Hall, a Senior Project Manager in charge of Vegetation Management for PECO, testified as a PECO witness.  Tr. at 66.  ] 


March 2014 Order at 9-10.

The Petition and PECO’s Answer

		We note initially that the Complainant attached to his Petition the Right of Way Grant (easement) offered by PECO as Exhibits 11 and 12 in PECO’s case.  The Complainant disputes the language and interpretation of the easement.  The Complainant also attached a document stating as follows: “[w]e argue the right to use property as zoned to earn a wage and protect neighborhood aesthetics.”  In the document, the Complainant argues that PECO will not compensate him for damages to his property, crops, or land.  He also argues about the definition of “maturity” of crops and disputes PECO’s contention that the Leland Cypress trees at issue can grow to 100 feet.  The Complainant also avers that he is unable to use his land as intended and that he will not receive reimbursement for the wholesale cost of each Leland Cypress tree.

		In response, PECO contends that the Petition raises no new or novel arguments, and so fails to satisfy the Duick standards.  R. Exc. at 3.

Disposition

As stated above, Petitions for Reconsideration are governed by Duick, which essentially requires a two-step analysis.  First, we determine whether a party has offered new and novel arguments, or identified considerations that appear to have been overlooked or not addressed by the Commission in its previous order.  We will not reconsider our previous decision based on arguments that have already been considered.   However, we will not necessarily modify our prior decision just because a party offers a new and novel argument, or identifies a consideration that was overlooked or not addressed by the Commission in its previous order.  The second step of the Duick analysis is therefore to evaluate the new or novel argument, or overlooked consideration, in order to determine whether to modify our previous decision.  

In the instant case, the Complainant has offered several arguments that were considered by the Commission when it rendered its March 2014 Order.  We will not reconsider our previous decision based on these arguments.  However, the Complainant’s Petition also contains some new and novel arguments, or considerations that were apparently overlooked or not addressed by the Commission previously.  Based on our review of the record, however, we will not modify the March 2014 Order based on these arguments or considerations.  We will therefore deny the Petition for Reconsideration.   

		With respect to the Complainant’s argument regarding the pertinent easement, our March 2014 Order noted that the ALJ stated the Commission does not have jurisdiction to adjudicate real property disputes.  We further noted “the ALJ found that, to the extent the Complainant contended that the terms of PECO’s easements obligated PECO to reimburse him for tree removal from his property or that he may limit PECO’s access to the transmission line right of way, he must pursue those claims in another forum.”  Id. at 6.  The March 2014 Order did not explicitly address these conclusions, but we reviewed them when we considered the Complainant’s general Exceptions.  We now make it explicit that we agree with the ALJ’s conclusions regarding the Commission’s jurisdiction over the interpretation and enforcement of the easement. 

		We turn next to the Complainant’s argument that PECO should be ordered to compensate him for damages to his property, crops, or land.  Again, in our previous Order, we noted that the ALJ refused to award the Complainant money damages because the Commission lacks the authority to grant such relief.  March 2014 Order at 5-6.  We did not explicitly address this finding in our March 2014 Order, but we did review it when we considered the Complainant’s general Exceptions.  We now make it explicit that we agree with the ALJ that the Commission lacks the authority to order PECO to pay damages to the Complainant.  See, e.g., Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977).

As noted by the ALJ, this Commission has jurisdiction over service disputes between public utilities and their customers.  According to the ALJ, this case involves an allegation that the Respondent is providing unreasonable service, in violation of 66 Pa. C.S. § 1501, by attempting to remove the trees[footnoteRef:4] from its transmission line right of way on the Complainant’s property.  I.D. at 7, 8.  In our March 2014 Order, at 8-9, we concluded, inter alia, that PECO did not act unreasonably because it acted in compliance with Section 10.9 of its Tariff and its transmission maintenance guidelines.   [4: 		As of the date of the hearing herein, November 5, 2013, the Christmas trees had been removed.  Tr. at 80.  The Leland Cypress trees had not been removed as of that date, pending the outcome of the instant proceeding.  Tr. at 85. ] 


As we construe the Petition, the Complainant now contends that PECO acted unreasonably in other ways.  First, the Complainant argues that PECO acted unreasonably by attempting to remove a crop that would have been harvested by the Complainant before it presented a danger to PECO’s facilities.  This appears to be a new and novel argument that was not considered previously.  Nevertheless, we will reject this argument based on the record before us.

The record indicates that PECO was aware that the property was used as a tree farm.  According to the testimony of Rodney Stark, PECO’s Manager of Real Estate Acquisitions, an appraisal of the property done in September of 2009, a few months prior to the Complainant’s acquisition of the property in December of 2009, describes the property as “vacant land, except for some shrubs, trees, and PECO power lines.  The shrubs and trees are believed to be nursery stock.”  Tr. at 58-59 (emphasis added).  However, we find no evidence in the record regarding when the Complainant intended to harvest the trees on the property.  More importantly, we find no evidence that the Complainant ever advised PECO of the date or criteria for harvesting the trees.  To the contrary, the evidence indicates that PECO sent the Complainant a letter giving him a deadline of April 15, 2013, for the trees to be dug out so they could be sold as nursery stock, Tr. at 84, but the Complainant did not meet that deadline.  Instead, the record demonstrates that the Complainant requested that PECO allow him to top off the trees and allow them to remain in place indefinitely.  We will not find the Respondent acted unreasonably based on this record.

Second, the Complainant’s Petition contends that “the total lack of communication on the matter is unreasonable service.”  Attachment to Petition at 3.  Again, this appears to be a new and novel argument that was not considered previously.  Based on the record, we have no difficulty rejecting this argument because there was extensive communication between PECO and the Complainant.  Initially, PECO’s real estate representative spoke to the Complainant in September, 2011, regarding PECO’s offer to purchase the Complainant’s property.  I.D. at 2.  The Complainant was willing to sell the property, but the Parties could not agree on a price.  Id.; Tr. at 59-60. 

Subsequently, Ms. Sara Hall, PECO’s Senior Project Manager for Vegetation Management, visited the Complainant’s wife and son at the property in October of 2012 and explained PECO’s requirements for the maintenance of the property.  Tr. at 80.  According to Ms. Hall, the conversation was cordial, but the end result was that Mrs. Bobb and her son would not allow the removal of any trees from the property.  Id.  Ms. Hall then spoke with the Complainant several times by phone.  Tr. at 81.  The Complainant expressed concern about a financial loss resulting from the removal of the trees.  Ms. Hall offered to give him a certain period of time to try to have the trees removed, so that he could recoup some of his financial interest in the property, but her efforts to get the Complainant to commit to a date for the removal of the trees proved fruitless.  Id.  

Ms. Hall spoke again with the Complainant on January 3, 2013.  Tr. at 81.  At that time, the Complainant requested that PECO either purchase the property or purchase the trees from him, and stated that he would change the lock on the gate and not allow PECO access to the property.  Id.  PECO’s Exhibit 6 is a copy of a letter from PECO to the Complainant, dated January 23, 2013.  The letter memorializes a conversation of that date between Ms. Hall and the Complainant, and reiterates PECO’s position that the relevant trees must be removed from the property.  Tr. at 83-84.  The letter gives a deadline of April 15, 2013, for the trees to be dug out and sold as nursery stock.  Id. at 84.  However, the removal of the trees had not been accomplished as of the date of the hearing herein, in November of 2013.  Id.  Ms. Hall testified that the Complainant filed his informal complaint with the Commission on this matter on the same date that the letter was drafted.  Id. at 86.

PECO’s Exhibit 8 is a letter from PECO to the Complainant, dated February 4, 2013, acknowledging that the Complainant filed an informal complaint.  Tr. at 90-91.  The letter also noted that PECO had attempted, for several years, to come to an agreement with the Complainant regarding either the purchase of the property and/or the removal of the pertinent trees.  Id.  The letter also mentioned PECO’s continuing intention to remove the trees.  On February 8, 2013, the Commission’s Bureau of Consumer Services dismissed the Complainant’s informal complaint.  PECO’s Exhibit 9; Tr. at 92-93.  The Complainant subsequently filed the instant Complaint.  The facts of record simply do not support a claim that PECO failed to communicate with the Complainant about removing the trees.  

Third, the Complainant’s Petition alleges that PECO is providing unreasonable service by attempting to remove the trees from the transmission line right of way on his property, but not on other tree farms.  Again, this appears to be a new and novel argument that cannot be sustained on this record.  

No evidence was introduced at the hearing about PECO’s dealings with other tree farms.  It is axiomatic that this Commission must base its decisions on the evidence in the record.  The Complainant attempted to introduce evidence on this point by attaching photographs to his Petition for Reconsideration, but the record has been closed and additional matter may not be relied upon or accepted into the record unless allowed for good cause.  52 Pa. Code § 5.431(b).  The Complainant had the opportunity to present this evidence at the hearing, when the Respondent could have responded to it.  We will not permit the introduction of evidence at the reconsideration stage of this proceeding.  Consequently, based on the evidence in the record, we must reject the Complainant’s argument that PECO violated Section 1501 by treating his property differently from other tree farms. 

		Finally, the Complainant avers that PECO is acting unreasonably by trying to prevent him from using his land in a way that is permitted by local ordinances.  There is no indication that we considered this argument in rendering the March 2014 Order.  It therefore appears to be a new or novel argument, or consideration that was overlooked or not considered by the Commission previously.  Nevertheless, we will not modify the March 2014 Order based on this argument.  We have no jurisdiction to interpret or enforce local ordinances.  Moreover, the evidence in this case establishes that PECO is merely trying to perform vegetation management in the vicinity of its facilities in order to ensure the safety and reliability of its service.  We will reject the Complainant’s argument based on local ordinances.

Conclusion

For the foregoing reasons, we will deny the Petition, consistent with this Opinion and Order; THEREFORE,

		IT IS ORDERED:  

		1.	That the Letter-Petition for Reconsideration filed by Fred Bobb on March 28, 2014, with reference to the Order entered at Docket No. C-2013-2354026 on March 20, 2014, is denied.

2. 	That the proceedings at Docket No. C-2013-2354026 shall be marked closed.

[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  June 19, 2014
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