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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Germantown Cab Company (Germantown Cab) on April 8, 2014, to the Initial Decision Dismissing the Protest of Germantown Cab Company (I.D.) of Administrative Law Judge (ALJ) Christopher P. Pell, issued on March 19, 2014.  On April 21, 2014, Danach, LLC (Applicant) filed Replies to Exceptions.[footnoteRef:1] [1: 		Replies to Exceptions were due to be filed on April 18, 2014.  Since the instant Replies to Exceptions were not filed until April 21, 2014, they will not be considered.   ] 

		On April 23, 2014, Germantown Cab filed “Preliminary Objections to [the Applicant’s] Reply to Exceptions.”  Our Regulations contain no provision for such a filing[footnoteRef:2] and, as a result, we will not consider it.  For the reasons outlined below, we will deny Germantown Cab’s Exceptions, and adopt the Initial Decision.   [2: 	 	Our Regulation at 52 Pa. Code § 5.101 permits a party to file preliminary objections in response to a pleading, except a motion or prior preliminary objections.  The pleadings allowed in Commission proceedings are listed in 52 Pa. Code § 5.1.  As a result, exceptions are not considered pleadings.] 


Procedural History

		On October 16, 2013, the Applicant filed the above-captioned Application to provide limousine service with the Commission.  Notice of the Application was published in the December 7, 2013, Pennsylvania Bulletin, 43 Pa. B. 7201.  Protests were due by December 23, 2013.

		On December 23, 2013, Executive Transportation Company, Inc. d/b/a Luxury Sedan Service (Luxury Sedan), filed a Protest to the Application.  On January 2, 2014, Black Tie Limousine Service, Inc. (Black Tie), Five Star Limousine Service, Inc. (Five Star), and Germantown Cab filed Protests to the Application.  The same counsel represents Luxury Sedan, Black Tie, Five Star and Germantown Cab (collectively, Protestants).  Also on January 2, 2014, counsel for Black Tie, Five Star and Germantown Cab filed a “Motion to Accept E-Filing Nunc Pro Tunc,” requesting that the Commission accept the late-filed Protests he filed on behalf of those carriers.  


The Applicant subsequently filed Preliminary Objections[footnoteRef:3] to the Protests of all the Protestants.  The Applicant requested dismissal of all four Protests on the grounds, inter alia, that they were filed beyond the December 23, 2013 filing deadline and were therefore untimely.  Additionally, the Applicant sought dismissal of Germantown Cab’s Protest on the grounds that Germantown Cab lacks standing. [3: 	 	The Commission’s electronic docketing system indicates that the Applicant filed its Preliminary Objections to the Protests filed by Luxury Sedan and Germantown Cab on January 13, 2014, while the Applicant filed its Preliminary Objections to the Protests filed by Black Tie and Five Star on January 16, 2014.] 


On January 22, 2014, each Protestant filed an Answer to the Applicant’s Preliminary Objections which essentially denied the averments set out therein.  

In his Initial Decision, issued on March 19, 2014, ALJ Pell recommended that:  (1) the Applicant’s Preliminary Objections to Germantown Cab’s Protest should be sustained; and (2) that Germantown Cab’s Protest to the Application should be dismissed.  I.D. at 9.  Exceptions and Replies to Exceptions were filed as above noted. 

Discussion

The ALJ made ten Findings of Fact and reached five Conclusions of Law.  I.D. at 3-4, 9.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

We note that any issue or Exception that we do not specifically delineate has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).
  
Legal Standards
	
Section 5.101 of the Commission’s Regulations, 52 Pa. Code § 5.101, sets forth the grounds for granting preliminary objections.  In pertinent part, that section provides as follows: 

§ 5.101.  Preliminary objections.

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:
[bookmark: 5.101.] 	(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding. 
   	(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter. 
   	(3)	Insufficient specificity of a pleading. 
   	(4)	Legal insufficiency of a pleading. 
   	(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action. 
	(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

 (7)	Standing of a party to participate in the proceeding.

52 Pa. Code § 5.101(a).
Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)). 

Here, the Applicant filed a Preliminary Objection seeking dismissal of Germantown Cab’s Protest, alleging that Germantown Cab lacks standing to protest the Application.  The Commission’s Regulation governing protests to passenger common carrier applications, at 52 Pa. Code § 3.381(c)(1)(i)(C), provides as follows:

(C)  A protest shall be treated as a pleading and the applicant may, within 20 days after the closing date for the filing of protests, file motions to strike, to dismiss, or for amplification as provided in § 5.101 (relating to preliminary motion).

Standing to participate in proceedings before an administrative agency is primarily within the discretion of the agency.  Pennsylvania National Gas Association v. T.W. Phillips Gas and Oil Co., 75 Pa. P.U.C. 598 (1991).  Generally, Pennsylvania courts and the Commission have held that a person or entity has standing when the person or entity has a direct, immediate and substantial interest in the subject matter of a proceeding.  William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975); Waddington v. Pa. PUC, 670 A.2d 199 (Pa. Cmwlth. 1995); Landlord Service Bureau, Inc. v. Equitable Gas Co., 79 Pa. P.U.C. 342 (1993); Re Equitable Gas Co., 76 Pa. P.U.C. 23 (1992); Manufacturers’ Association of Erie v. City of Erie - Bureau of Water, 50 Pa. P.U.C. 43 (1976); Joint Application of Pennsylvania‑American Water Co. and Evansburg Water Co. for Approval of the transfer, by sale, of the water works property and rights of Evansburg Water Co. to Pennsylvania-American Water Co., Docket Nos. A‑212285F0046/47 and A-210870F01 (Order entered July 9, 1998).  Requiring a person or entity to have a direct, immediate and substantial interest in the subject matter of a proceeding helps avoid frivolous, harassing lawsuits whose costs are ultimately borne, at least in part, by utility ratepayers.  Pa. PUC v. National Fuel Gas Distribution Corp., 73 Pa. P.U.C. 552 (1990).

ALJ’s Recommendation

		Initially, the ALJ noted that Germantown Cab filed its Protest on January 2, 2014.  The Applicant filed its Preliminary Objection seeking dismissal of the Protest on January 13, 2014.  Accordingly, the ALJ concluded that the Applicant filed its Preliminary Objection in a timely fashion.  I.D. at 5.

		The ALJ indicated that, in its Preliminary Objection, the Applicant contended that Germantown Cab’s authority is for the transportation of persons upon call or demand, while the type of service the Applicant seeks, i.e., limousine, is not within the authority held by Germantown Cab.  The ALJ also indicated that the Applicant argued that, since the authority it seeks is not the same authority as that possessed by Germantown Cab, then Germantown Cab lacks standing to protest this Application.  I.D. at 6.  The ALJ stated that, in response, Germantown Cab admitted that its authority is for the transportation of persons in call or demand service.  
 
	The ALJ found that, admitting the allegations in Germantown Cab’s Protest as true for purposes of disposing of the Applicant’s Preliminary Objection, it is clear that Germantown Cab does not have authority to provide limousine service, but is only authorized to provide call and demand service.  I.D. at 7.  The ALJ stated that the type of authority held by Germantown Cab and the type of authority held by the Applicant are not in conflict.  Accordingly, the ALJ concluded that Germantown Cab lacked standing to protest the Application because its interest in the matter was not direct, immediate, or substantial.  Id.  

Exceptions, Replies and Disposition

	Germantown Cab files one Exception to the Initial Decision in which it avers that it has standing to protest the Application because the Applicant intends to provide service using a smartphone application, developed by its parent company Uber (Uber application), that will render its proposed service more like call or demand service than limousine service.  Therefore, continues Germantown Cab, the service provided by Germantown Cab will be in actual conflict with the Applicant’s proposed service.  Exc. at 3-5.  Germantown Cab also avers that the Uber application enables individuals who have downloaded the customer version of the application on their smartphones to make an immediate demand for transportation services through Uber, also known as an “e‑hail.”  Id. at 3.

On review of Germantown Cab’s Exception, we find it not to be meritorious.  We are of the opinion that ALJ Pell correctly determined that Germantown Cab lacks standing to continue as a party in this proceeding because its authority and the type of authority held by the Applicant are not in conflict.  Accordingly, Germantown Cab’s interest in the matter could not be considered direct, immediate, or substantial.  See William Penn Parking Garage, supra.
  
As observed by ALJ Pell, the Commission has previously addressed a party’s standing to protest an application for motor carrier authority.  In Application of Carriage Limousine Services, Inc., Docket No. A-00108361, F.1, Am-B, ALJ Robert P. Meehan discussed the issue of a protestant’s standing.  In his Initial Decision dated October 12, 1994, which became final by operation of law (Order entered December 23, 1994), ALJ Meehan stated as follows:

On the question of standing to protest an application to obtain a certificate of public convenience, it appears that a protestant must have some operating authority in actual or potential conflict, with the authority sought by an applicant to have the requisite standing to protest the application.  See, Application of Glen Alsace Water Company, 45 PA P.U.C. 472 (1971), standing denied to uncertificated protestant; Re Francis M. Bauer, 50 PA P.U.C. 825 (1977), late-filed protest allowed where protestant had an application for conflicting authority pending; Re Capitol Bus Company, 53 PA P.U.C. 590 (1979), call or demand authority conferred no standing to protest scheduled route service application; Application of Ronald M. McDonald, t/d/b/a Rusmin Trucking, A-00107696, F.2 (entered February 21, 1989), operations under temporary authority with permanent authority application pending sufficient to confer standing upon a protestant; Application of Team Brokerage, Inc., A-00105267 (entered March 6, 1985) and Application of Interstate Express, Inc., A‑00111077 (entered April 1, 1994), certificated common carriers lack standing to protest applications for brokerage authority; and Application of Commercial Aggregates Transportation and Sales, L.P., A-0011085, F0003 (entered June 22, 1994), certificated common carrier lacked standing to continue to prosecute the protest after restrictive amendment eliminated all areas of operating authority between the protestant and the applicant.

I.D. 7-8 (quoting the Initial Decision in Application of Carriage Services, Inc., supra).  ALJ Meehan determined that a protestant having call or demand authority lacked standing to protest an application for amendment of a certificate of public convenience seeking additional service area in which to render limousine service.  See also, Application of Kutztown Area Transport, Docket No. A-2009-2140250 (Final Order entered April 27, 2010); Application of K&F Medical Transport, Docket No. 
A-2008-2020353 (Final Order entered July 8, 2008).  ALJ Pell concluded that the same result should occur in the instant proceeding, and we concur.

		Finally, we note that preliminary objections can only be decided based on the Parties’ filings.  We must accept for the purposes of disposition of the preliminary objections all well-pleaded, material facts of the non-moving party, as well as every inference fairly deducible from those facts.  Germantown Cab’s Protest merely stated “Protestant objects to the granting of this Application on the ground that Applicant cannot meet its burden under 52 Pa. Code § 41.14 as to need, fitness and harm to the Protestant.”  Germantown Cab’s Protest at ¶ 6.  The nature of this harm was explained in greater detail in Germantown Cab’s Answer to the Applicant’s Preliminary Objection, Germantown Cab’s Answer at ¶¶ 10 and 13, and in Germantown Cab’s Exceptions to the Initial Decision.  Germantown Cab’s Exceptions at ¶¶ 14-20.  Essentially, Germantown Cab contends that the Applicant proposes to use technology that will make its service “more like” call and demand service than limousine service.  

		We disagree with Germantown Cab that this assertion gives it standing to protest the Application before us.  Our regulation at 52 Pa. Code § 29.13, which establishes the standard classification of types of service furnished by common carriers of passengers, states in pertinent part:

The rights and conditions pertaining to a standard class of service are specified in Subchapter D (relating to supplemental regulations).  A certificated service which does not completely correspond to a standard class may be governed, where practicable, by the regulations for the standard class to which it most nearly corresponds . . . .

In this proceeding, Danach has applied for a certificate to operate as a limousine service.  If it determined that Danach should have applied for call and demand authority, Danach will need to file an appropriate application.  Germantown Cab would appear to have standing to file a protest at that time.  

As such, we conclude that ALJ Pell correctly granted the Applicant’s Preliminary Objection to Germantown Cab’s Protest to the Application.

Conclusion

Based upon our review of the pleadings, the Parties’ positions, and the applicable law, we shall deny Germantown Cab’s Exceptions and adopt the ALJ’s Initial Decision; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by Germantown Cab Company on April 8, 2014, to the Initial Decision of Administrative Law Judge Christopher P. Pell, are denied.

2.	That the Initial Decision of Administrative Law Judge Christopher P. Pell, issued on March 19, 2014, is adopted, consistent with this Opinion and Order.



3.	That the Protest of Germantown Cab Company herein is dismissed for lack of standing.
[image: ]
							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  June 19, 2014

[bookmark: _GoBack]ORDER ENTERED:   June 19, 2014
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