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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Rescission or Amendment (Petition)[footnoteRef:1] of Sherry Dixon (Complainant) filed on April 28, 2014.  This Petition concerns the Opinion and Order issued on April 3, 2014 (April 3, 2014 Order) in the above-captioned proceeding.  On April 30, 2014, PECO Energy Company (PECO or Company) filed an Answer to the Petition.  For the reasons stated below, we will deny the Petition of the Complainant. [1: 	 	Although the Complainant stated in her Petition that she is asking for reconsideration of the Commission’s Final Order, the Petition was filed after the expiration of the period of time for filing a petition for reconsideration.  In the interest of securing a just, speedy, and inexpensive determination, we will exercise our discretion and consider the Complainant’s filing as a Petition for Rescission or Amendment of the Commission’s final action in accordance with 52 Pa. Code §§ 1.2(a) and 5.572(d).] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On March 15, 2013, the Complainant filed a Formal Complaint with the Commission in which she alleged that PECO was threatening to shut off her service, her meter was broken, and that there were incorrect charges on her bill.  She requested that PECO look into her account and that she be given a payment arrangement.  PECO filed an Answer and New Matter on April 1, 2013.  The Answer averred that the Complainant’s bills were correct as rendered and that her high bill concerns had been investigated.  Additionally, the Answer alleged that the Complainant was currently enrolled in the Respondent’s Customer Assistance Program (CAP) and her past due balance was comprised entirely of CAP arrearages.  

The presiding Administrative Law Judge (ALJ) convened a telephonic hearing on October 31, 2013.  The Complainant appeared pro se and presented testimony.  PECO was represented by counsel and presented two witnesses who sponsored twelve exhibits, which were admitted into the record.  On November 26, 2013, the ALJ issued an Initial Decision in which he found that the Complainant’s bills were correct as rendered and that she was not entitled to a payment arrangement as all of her arrearages had accrued under CAP rates.  

On December 30, 2013, the Complainant filed a letter stating that she had not received the Initial Decision until December 26, 2014, well past the due date to file Exceptions.  She provided a copy of the envelope she received from the Commission with the postmark date showing that she had received the Initial Decision after the due date to file Exceptions.  In the letter, she indicated that she would be filing Exceptions.  
On January 21, 2014, the Commission noted that the Initial Decision became the final action of the Commission when no Exceptions were timely filed.  Considering the allegations in the Complainant’s letter, however, the Commission rescinded that action and granted the Complainant an extension of time in which to file Exceptions.  On February 10, 2014, the Commission received her Exceptions but returned them for lack of a signature.  On February 24, 2014, the Commission received the corrected filing.  PECO filed Replies to Exceptions on February 10, 2014. 

In our April 3, 2014 Order, we found that the Complainant had failed to meet her burden of proof, denied the Exceptions, and adopted the ALJ’s Initial Decision.  As noted above, the Complainant filed a Petition for Rescission on April 28, 2014 and PECO filed an Answer on April 30 2014.[footnoteRef:2] [2: 	 	PECO’s filing was labeled “Reply to Complainant’s Petition for Reconsideration.”  However, the term “answer” is appropriate for the document responding to a petition for rescission or amendment.  52 Pa. Code § 5.572(e).] 


Discussion

		The Code establishes a party's right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) and 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.

		A petition to modify or rescind a final Commission order may be granted only judiciously and under appropriate circumstances, because such an action results in the disturbance of final Commission orders. City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980).  Additionally, while a petition under Section 703(g) may raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, at the same time "[p]arties . . ., cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them."  Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553, 559 (1982) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. 1935)).  Such petitions are likely to succeed only when they raise "new and novel arguments" not previously heard or considerations that appear to have been overlooked or not addressed by the Commission.  Duick at 559.

Before addressing the Petition, we note that any issue not specifically discussed shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

		In our April 3, 2014 Order, we determined, in relevant part, that although the Complainant asserted at the hearing that her bills were too high, she did not produce any circumstantial evidence to demonstrate that she could not have used the amount of electricity for which she was billed.  We further determined that PECO presented evidence of a high bill investigation detailing the number and type of electric appliances found at the service address, evidence of an accurate meter test, and evidence that no foreign load existed and that there was no meter mix-up at the service address.  We found it significant that PECO demonstrated that the Complainant’s actual usage was below her potential usage.  We found that the Complainant failed to meet her burden of proof, denied the Exceptions, and adopted the Initial Decision.  April 3, 2014 Order at 8-9. 

		In her Petition, the Complainant states that she is asking for review of her case because she did not receive the April 3, 2014 Order until she contacted the Commission about it.  She also avers that, she does not believe she received a fair hearing.  At the hearing, PECO stated she used space heaters and air conditioning which is not true, and that she feels her electric bill is being falsified or someone is using her electricity.  Petition at 1. 

		In its Answer, PECO argues that the failure of the Complainant to receive a copy of the April 3, 2014 Order is not a basis on which to reconsider the Commission’s decision and that her Petition does not raise any new or novel issues.  PECO also avers that the Complainant has not paid her current bills since filing the Formal Complaint.  Answer at 2-3. 

		We agree that the Complainant’s alleged failure to receive a copy of our April 3, 2014 Order is not a basis upon which to rescind or amend our final order.  She did receive a copy as evidenced by the filing of her Petition in response.  If there was in fact a delay in her receipt of the Order, she has not been prejudiced as her Petition is being considered.  The Complainant has also stated that she did not get a fair hearing.  We will not rescind or amend our Final Order based on this averment.  Not only does our review of the record reveal that all due process requirements were met and the Complainant was given the opportunity to present her case, but the Complainant has not explained in what way she was denied a fair hearing nor did she take the opportunity to make this allegation in her Exceptions.  Finally, we will not consider the Complainant’s contentions regarding the types of electric appliances she uses at her residence, falsification of her bill, or theft of her service.  These issues were discussed and decided by the ALJ and considered again in our April 3, 2014 Order.  These are not new or novel arguments and cannot be reconsidered at this juncture.  




Conclusion

For the reasons set forth above, we will deny the Complainant’s Petition for Rescission or Amendment; THEREFORE, 

IT IS ORDERED:

1. That the Petition for Rescission or Amendment filed by Sherry Dixon on April 28, 2014, is denied, consistent with this Opinion and Order.

	2.	That the proceeding docketed at F-2013-2353645 be marked closed.

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  June 19, 2014 
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