PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265


	
	Public Meeting held June 19, 2014



	Commissioners Present:

Robert F. Powelson, Chairman, Statement
John F. Coleman, Jr., Vice Chairman
James H. Cawley, Joint Dissenting Statement
Pamela A. Witmer
Gladys M. Brown, Joint Dissenting Statement




	Mohamed Mansaray

	C-2013-2352692

	v.

	

	PECO Energy Company
	




OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions (Exceptions) of Mohamed Mansaray (Complainant) filed on April 10, 2014,[footnoteRef:1] to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Eranda Vero, which was issued on January 7, 2014, in the above-captioned proceeding.  Replies to Exceptions were filed by PECO Energy Company (PECO, Company, or Respondent) on April 23, 2014.  For the reasons stated below, we will deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision. [1: 	 	Although Exceptions in this matter were due on or before January 27, 2014, the Commission’s first attempt to serve the Complainant with the Initial Decision failed and the Complainant was not served until March 21, 2014 -- about six weeks after the Final Order was entered.  As the Complainant filed his Exceptions within twenty days of service of the Initial Decision, the Commission issued a Secretarial Letter on April 21, 2014 rescinding the Final Order and accepting the Exceptions as timely. ] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On February 27, 2013, the Complainant filed a Formal Complaint[footnoteRef:2] against PECO alleging that he had paid PECO more than what the Company alleges he paid and that his bills are very high even though he had reduced his electricity use.  He also stated in his Complaint that he did not agree with the amount that he was asked to pay every month because his business is very slow and that he intends to pay $100 a month in addition to his monthly bills.  He asked that his Complaint be resolved by a judge.  On March 22, 2013, the Complainant amended his Complaint to add a claim that PECO was threatening to terminate his service.  He also stated that he was disputing charges on his bill up to $1,800.00.   [2: 	 	This Formal Complaint was an appeal of a decision by the Commission’s Bureau of Consumer Services on an Informal Complaint at Case No. 3059260.] 


		On March 28, 2013, PECO filed an Answer and New Matter addressing the original Complaint.  PECO denied the material allegations contained in the Complaint and averred that the Complainant had been properly billed.  Further, the Company stated that the account at issue was a commercial account and therefore not eligible for a Commission issued payment arrangement, that the Complainant had already defaulted on a payment agreement with the Company, and that he had been unresponsive to requests from PECO to schedule a high bill investigation.

		A Hearing Notice dated April 4, 2013, notified the Parties that an initial hearing was scheduled for Friday, June 7, 2013.  In addition, the Hearing Notice advised the Parties that, if they required an interpreter to participate in the hearing, the Commission would make every reasonable effort to have an interpreter present.  The Parties were instructed to contact the Commission’s scheduling office at least ten business days prior to the hearing to submit a request for an interpreter.  

		On April 5, 2013, PECO filed an Answer and New Matter to the Amended Complaint, reiterating the statements made in its original Answer and New Matter and stating that any ongoing collection action was an attempt to collect on current, not disputed, charges.  On April 17, 2013, the Complainant filed a Reply to PECO’s New Matter disagreeing with PECO’s averments and stating that his bill stays the same no matter how much he pays.  

		The hearing convened as scheduled.  At the beginning of the hearing, the Complainant requested the services of a Mandingo interpreter.  Counsel for PECO objected to this request characterizing it as a ploy to delay the litigation of the matter.  After hearing arguments from both parties, the ALJ continued the hearing in order to address the Complainant’s request for an interpreter.

		The continued hearing convened as scheduled on August 14, 2013.  Although the Commission had obtained the services of a translation service to provide a Mandingo interpreter by telephone, on the date of the hearing, the interpreter was unexpectedly unavailable.  The Complainant requested a further continuance to which PECO objected stating that he had not been paying his current bills and was still receiving service.  Because the Complainant had displayed a mastery of the English language in his arguments for a translation service, and because he was still receiving service, the ALJ denied the Complainant’s request and the hearing proceeded without a translator.  The Complainant, appearing pro se, testified in support of his Complaint.  PECO was represented by counsel and presented the testimony of one witness who sponsored eight exhibits, which were admitted into the record.  The record in this matter closed on September 16, 2013.
		In an Initial Decision, issued January 7, 2014, ALJ Vero dismissed the Complaint.  As previously indicated, the Complainant filed Exceptions on April 10, 2014[footnoteRef:3] and PECO filed Replies to Exceptions on April 23, 2014.   [3: 	 	We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy, and inexpensive determination in this proceeding.] 


Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Before addressing the Exceptions, we note that any issue or exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ’s Initial Decision

ALJ Vero made twenty-six Findings of Fact and reached seven Conclusions of Law.  I.D. at 4-8 and 22-23.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

As a preliminary matter, the ALJ addressed the Complainant’s request for an interpreter of the Mandingo language.  She noted that this request had been made for the first time at the first hearing even though the Complainant had received the Hearing Notice informing him to request an interpreter at least ten days before the hearing if needed.  I.D. at 9.  In denying the request for a continuance of the second hearing, due to the unavailability of an interpreter, the ALJ found that one was not needed because:  (1) the Complainant had already litigated one formal complaint before the Commission[footnoteRef:4] and had not indicated a need for an interpreter in that proceeding; (2) he did not demonstrate an inability to express himself in the English language in the Complaint or the Amended Complaint he had filed in the current matter; (3) he was able to argue clearly and persistently in support of his request to continue the hearing until an interpreter could be obtained; (4) he was fully able to engage in litigation and follow instructions; (5) neither the ALJ, the opposing party, nor the court reporter had a problem understanding him and any confusion was easily clarified with follow up questions; (6) the Complainant had argued that he needed an interpreter because he gets very emotional, which is not what the service of an interpreter is designed to address; and, (7) because he had arrived at the hearing unprepared, bringing no documentation, no paper and pen to take notes, and no reading glasses, indicating that he did not expect the hearing to take place.  The ALJ found the Complainant’s credibility lacking and agreed with PECO that his request was an attempt to delay or avoid the Company’s attempt to collect the outstanding account balance.  I.D. at 11-13.  [4: 	 	Mohamad Mansaray v. PECO Energy Company, Docket No. C‑2011‑2258219 (Order entered December 5, 2012).] 


Turning to the substantive allegations of the Complaint, the ALJ found that the Complainant had failed to meet his burden of proof as he did not present any evidence of a high bill or inadequate service other than his testimony, which was inconsistent.  In addition, the ALJ noted that he failed to work with PECO to schedule a high bill investigation.  I.D. at 18.  She also found that the Complainant had been properly assessed a security deposit and was not eligible for a payment arrangement as his account was a commercial account.  She dismissed the Complaint in its entirety.  I.D. at 20-21.  
Exceptions, Replies and Disposition

		In his Exceptions, the Complainant avers that the ALJ had initially granted his request for an interpreter, but when one was not available, she proceeded with the hearing without an interpreter.  He contends that, at the end of the continued hearing, the “clerk” told the judge that he did not hear a word the Complainant had said.  The Complainant requests that the Commission get to the bottom of his allegations and that he be treated fairly.  Exc. at 1-14.  

		PECO, in its Replies, contends that the Complainant’s request for a translator is designed to delay resolution of this matter so that he can avoid making payments on his account.  The Company avers that the Complainant can speak English and can effectively put on his case as he did in his previous case before the Commission.  PECO requests that the Exceptions be denied, stating that the Complainant has not been paying current charges and the Company and its rate payers will be prejudiced if another hearing is scheduled.  R. Exc. at 4-5.  

		We find that the Complainant was able to effectively participate in the hearing in the English language and had no need of a translator at the hearing.  Due process is required in all hearings before administrative agencies in the Commonwealth.  Due process is a flexible notion calling for such procedural safeguards as demanded by a particular situation in order to ensure fundamental fairness.  Reading Sch. Dist. v. Dep’t of Educ., 875 A.2d 1218 (Pa. Cmwlth. 2005).  Fundamental fairness includes the opportunity to be heard in a meaningful manner.  Plowman v. Plowman, 409 Pa. Super. 143 (1991).  Where a complainant cannot participate in a hearing due to a language barrier, an interpreter is necessary for meaningful participation.  However, the Commission has found that an interpreter is not necessary if a complainant does not have difficulty participating in the hearing using the English language even if an interpreter was requested and English is not the Complainant’s first language.  See Bozena Dziadas v. PPL Electric Utilities Corporation, Docket No. F-2009-2109584 (Order entered July 29, 2010). 

		Here, the Complainant was afforded a meaningful opportunity to be heard.  A review of the entire transcript of the continued hearing, as well as the transcript for the first hearing, reveals that the Complainant understood, without difficulty, all questions asked of him.  Further, the ALJ, the opposing party, and the court reporter were all able to understand him.  Where the Complainant’s accent caused some difficulty in comprehension of particular words, clarification was achieved through follow up questions and requests to speak more slowly.  Further, there is nothing in the record to support the allegation that a “clerk” could not understand a word the Complainant said.  The Complainant cannot prevail on his claims, not because of any inability to participate in the hearing, but because he did not meet his burden of proof.  

Conclusion

We shall deny the Exceptions of the Complainant and adopt the ALJ’s Initial Decision, consistent with the foregoing discussion; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions of Mohamed Mansaray, filed on April 10, 2014, are denied.

2. That the Initial Decision of Administrative Law Judge Eranda Vero, issued on January 7, 2014, is adopted.

3. That this case shall be marked closed.

[bookmark: _GoBack][image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: June 19, 2014

ORDER ENTERED:  June 19, 2014
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