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COMMONWEALTH OF PENNSYLVANIA 

PUBLIC UTILITY COMMISSION 

A p p l i c a t i o n of H. Fred Barefoot Trucking 
Inc. Amendment so as to permit the 
t r a n s p o r t a t i o n of property, f o r Mayfair 
Creamery, from i t s f a c i l i t i e s located i n 
the borough and township of Somerset, 
Somerset County, to points i n 
Pennsy1vania. and vice versa. 

Docket No. 
A-00107365 
F001, Am-A 

I n i t i a l Hearing 

Pages 1 through 97 

BEFORE: 

APPEARANCES: 

Hearing Room 
F i r s t Floor 
North O f f i c e 
Commonwea1th 
Street s 

Harrisburg, Pennsyl 

Friday, July 19, 1991 

Met, pursuant to n o t i c e , at 11:03 a.m 

HERBERT COHEN, Ad m i n i s t r a t i v e Law Judge 

Esqu i r 

Square 

J. BRUCE WALTER, 
Rhoads & Sinon 
One South Market 
P.O. Box 1146 
Harrisburg, Pennsylvania 

(For H. Fred Barefoot 

WILLIAM A. GRAY, Esquire 
Vuono, LaVelle & Gray 
2310 Grant B u i I d i n g 
P i t t s b u r g h , Pennsylvania 15219 

(For Dan Fleegle Trucking) 

AW 9 iM< 
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WITNESSES 

Rick B a r e f o o t 

D a v i d P i c k a r d 

D a n i e l F l e e g l e 

NUMBER 

Applicant E x h i b i t 

(Statement) 

y2 (Accountant's 
Statement) 

/3 (Statement) 

Protestant E x h i b i t 

C O N T E N T S 

DIRECT CROSS REDIRECT RECROSS 

3 
33 

34 

75 

42 

88 

69 

95 

73 

E X H I B I 1 S 

FOR IDENTIFICATION IN EVIDENCE 

34 

6 

42 

34 

74 

/ I (Copy of PUC-
Operating A u t h o r i t y ) 76 95 

Any reproduction of t h i s t r a n s c r i p t is. 
p r o h i b i t e d without a u t h o r i z a t i o n by the 
c e r t i f y i n g r e p o r t e r . 

-0-
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P R O C E E D I N G S 

ADMINISTRATIVE LAW JUDGE COHEN: On the record, 

t h i s i s the time set f o r the hearing on the app1i cat ion 

of H. Fred Barefoot Trucking, Inc. This i s an amendment 

to the e x i s t i n g a u t h o r i t y , A-00107365, F001, Am-A. The 

amendment would permit the t r a n s p o r t a t i o n of property, 

f o r Mayfair Creamery, from i t s f a c i l i t i e s located i n the 

borough and township of Somerset, Somerset County, to 

po i nt s i n Pennsy1 van i a , and vice versa. 

This hearing was o r i g i n a l l y scheduled as a 

p r e v i o u s — F r i d a y , the 12th and was continued to today. 

Appearing f o r the app l i c a n t i s J. Bruce Walter. Esquire, 

and appearing f o r the sole p r o p r i e t o r s h i p is William A. 

Gray. Esquire, and he's representing Dan Fleegle f o r Dan 

Fleegle Trucking. Any procedural comments before we 

begin? 

MR. WALTER: I don't believe so. Your Honor, I 

would c a l l on behalf of the app l i c a n t Rick Barefoot. 

Whereupon, 

RICK BAREFOOT 

having been duly sworn, t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION 

BY MR. WALTER: 

Q Wou1d you s t a t e , pi ease, f o r the record your name 

and your p o s i t i o n w i t h Barefoot Trucking? 
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A My name is Rick Barefoot. I am vice - p r e s i d e n t . 

I b a s i c a l l y handle everything. 

Q Do you have before you approximately a five-page 

s tatement? 

A Yes. 

MR. WALTER: Your Honor, I would like to have 

this prepared direct and marked as Applicant's Exhibit 

I . 

ADMINISTRATIVE LAW JUDGE COHEN: We'll mark i t as 

A-i . 

(Whereupon, the document was marked as 
Applicant E x h i b i t No. 1 f o r 
ident i f i c a t ion.) 

BY MR. WALTER: 

Q Mr. Barefoot, was t h i s statement prepared by my 

o f f i c e i n conjunction w i t h you and a f t e r discussions 

w i t h you? 

A Yes. 

Q And are you prepared, subject to whatever 

a d d i t i o n a l questions may be asked of you by myself or 

Mr. Gray, to adopt t h i s statement as your d i r e c t 

testimony t h i s morning? 

A Yes. 

Q Mr. Barefoot, I t h i n k you had indi c a t e d to me at 

the bottom of page 2 that there wouId be one potent ia 1 
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a d d i t i o n to the d e s c r i p t i o n of equipment. WouJd you 

explai n t h a t , please? 

A We presently have a t r a i l e r , a tr a n s p o r t t r a i l e r , 

s i t t i n g i n Wisconsin we had ordered. I t ' s j u s t a matter 

of me going out and p i c k i n g i t up. 

Q Is th a t a bulk t r a i l e r as well? 

A A bulk t r a i l e r , yes. 

Q About three a d d i t i o n a l questions, s i r . Are you 

aware of any complaint of the Public U t i l i t y Commission 

that has been served upon Barefoot Trucking? 

A None that I know of. 

Q Are you aware of any c i t a t i o n s that would 

i n d i c a t e a complaint is forthcoming? 

A Not that I know of. 

Q And are you now p r o v i d i n g service to Mayfair 

Creamery? 

A Only on an i n t e r s t a t e capacity. 

Q Under the i n t e r s t a t e a u t h o r i t y of t h i s reference 

i n your d i r e c t testimony? 

A Yes. 

Q Mr. Barefoot, do you have a second document 

before you which i s a statement of Seager & Seager. 

Inc., Accountants and Auditors? 

A Yes. 

Q And i s th a t the e x h i b i t . too, referenced i n the 
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prepared d i r e c t testimony on page 4? 

A Yes. 

MR. WALTER: Your Honor, I'd l i k e to have the 

accountants' statement, i f I may, marked as Applicant's 

E x h i b i t 2. 

ADMINISTRATIVE LAW JUDGE COHEN: Marked as A-2. 

C Whereupon, the document was marked as 
App1icant E x h i b i t No. 2 f o r 
i d e n t i f i c a t i o n . ) 

MR. WALTER: Your Honor, that's a l l the d i r e c t I 

have. I would o f f e r the two e x h i b i t s subject, of 

course, to Mr. Gray's examination. 

ADMINISTRATIVE LAW JUDGE COHEN: They would be 

admitted subject to cross and obj e c t i o n s from counsel. 

ADMINISTRATIVE LAW JUDGE COHEN: Mr. Gray. 

MR. GRAY: Thank you, Your Honor. 

CROSS EXAMINATION 

BY MR. GRAY: 

Q Mr. Barefoot, do you presently have any author i ty 

from the Public U t i l i t y Commi ss ion? 

A Yes. 

Q What i s your present a u t h o r i t y ? 

A I t i s to move products or any food-related 

products out of Cambria County to a l l p o i n t s i n 

Pennsylvania to and from Gal 1iker Dairy. 
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Q G a l l i k e r i s spelled G-a-1-a-g-h-e-r. 

A G - a - l - l - i - k - e - r . 

Q And the G a l l i k e r Dairy a u t h o r i t y i s l i m i t e d to 

services from i t s f a c i l i t i e s i n the c i t y of Johnstown? 

A Yes. 

Q Do you pre s e n t l y provide service under t h a t 

author i ty? 

A Yes. 

Q And by t h i s a p p l i c a t i o n , you are seeking 

a d d i t i o n a l a u t h o r i t y f o r Mayfair Creamery, i s that 

correct? 

A Yes, i n Somerset County. 

Q Have you provided any service to Mayfair Creamery 

in the past from or to i t s f a c i l i t i e s i n Somerset County 

that invo1ved t r a n s p o r t a t i o n w i t h i n Pennsy1 van ia? 

A I have pu1 led some product p r i o r to these 

proceedings that were done through the broker; and yes, 

they d i d come from Mayfair. 

Q When you say done through the broker, what do you 

mean? 

A I wasn't t e c h n i c a l l y working f o r Mayfair 

Creamery. I was work ing f o r the peop1e who were 

purchasing the product. 

Q Who i s that? 

A One was Kraft.. I believe. I t was a spur of the 
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moment t h i n g . They needed a truck and the broker c a l l e d 

me; and yeah, we di d do i t . 

Q When was that? 

A I'm not even sure. I t ' s been a few months ago. 

I th i n k i t was before when we had s t a r t e d t h i s process. 

Q You t h i n k i t was before you f i l e d t h i s 

app1icat ion? 

A I r e a l l y am not sure. 

Q Do you know when you f i l e d t h i s app1i cat i on? 

A I t would have been done i n A p r i l . 

Q You f i l e d i n a p p l i c a t i o n i n A p r i l . So you say 

you th i n k t h i s movement f o r K r a f t would have been before 

Apri 1? 

A I t would have e i t h e r been i n A p r i l or May. I 

know i t was not i n June. I t was A p r i l or May, I'm sure. 

I know i t was, say, a f t e r spring because i t was warm. I 

know th a t much. 

Q Now, you used the term ino1ogy "broker", and that 

term has d i f f e r e n t connotat ions to d i f f e r e n t people. 

When you say you d i d i t f o r the broker, what do you mean 

by that? I mean, who actua11y ca11s you? 

A The broker h i r e d me. 

Q And who was that? Was that K r a f t or was that a 

shipment? 

A That was the broker himself t h a t c a l l e d me. 
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Q Now. who was the broker? 

A T. C. Jacoby's. 

Q E. C. Jacoby, spelled J-a-c-o-b-i? 

MR. WALTER: That's J-a-c-o-b-y. 

MR. GRAY: J-a-c-o-b-y. 

BY MR. GRAY: 

Q And where i s E.G. Jacoby located? 

A St. Loui s. 

ADMINISTRATIVE LAW JUDGE COHEN: Where? 

THE WITNESS: St. Louis. 

BY MR. GRAY: 

Q St. Louis, Missouri? 

A Yes. 

Q And so do I understand t h a t E. C. Jacoby c a l l e d 

you and said, w i l l you handle a movement of f r e i g h t from 

the f a c i l i t i e s of Mayfair i n Somerset County to K r a f t ' s 

f a c i 1 i t i e s ? 

A That was o r i g i n a l l y the way i t was stated. At 

the time, I wasn't sure that i t was going to 

Phila d e l p h i a . K r a f t has many plants and they said that 

i t was going to K r a f t . 

They weren't sure which p l a n t , and they said 

could you handle i t ? I said we probably can. Well, 

when i t come down to i t , i t ended up i t was 

Phila d e l p h i a ; and I had committed myself, so we d i d 
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honor i t . 

Q Did you t e l l the person from E. C. Jacoby before 

you handled the movement that you were not permitted to 

hand 1e movements w i t h i n Pennsy1vania except from the 

f a c i l i t i e s of G a l l i k e r Dairy? 

A No. 

Q You di d n ' t t e l l E. C. Jacoby that? 

A No. Like I said, I i n i t i a l l y f e l t that i t was an 

i n t e r s t a t e — g o i n g to be an i n t e r s t a t e hau1 because 

almost always—wel1. i n the past any time they c a l l e d 

me, we have always done i n t e r s t a t e work f o r them. 

Q How many days p r i o r — 

ADMINISTRATIVE LAW JUDGE COHEN: Do you mean 

K r a f t or Jacoby? 

THE WITNESS: That meant Jacoby. 

BY MR. GRAY: 

Q How many days—excuse me. 

A This was the only time that we've ever done 

anything f o r — t h a t was de l i v e r e d to K r a f t , and they had 

asked me about loads before, about K r a f t i n New York; 

and I j u s t assumed th a t t h a t ' s where i t was going, and I 

did n ' t r e a l l y pursue i t anymore. And then when i t come 

down to the hour that the product needed to be done, 

they said no, i t ' s P hiladelphia. 

Q How many days p r i o r to the time that the movement 
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a c t u a l l y was made d i d you f i n d out that the d e s t i n a t i o n 

was Philadelphia? 

A Oh, i t was hours before. 

Q But c l e a r l y at the time that you handled the 

movement, you d i d know i t was improper, correct? 

A Yes. 

Q Did you—have you prov ided any other service 

w i t h i n Pennsylvania during the past two years which was 

other than f o r G a l l i k e r Dairy? 

A I have done some work out of Cambria County, yes. 

S t r i c t l y , i t was done out of Cambria County and stayed 

w i t h i n Cambria County. 

Q And who was t h a t f o r ? 

A That was f o r Pepsi-Cola. 

Q And what d i d you tr a n s p o r t f o r Pepsi-Cola? 

A I t would have been f r u c t o s e . I t came out of 

Johnstown and went ten miles to the top of the h i l l , 

f i v e miles to the top of the h i l l , to t h e i r p l ant up i n 

the I n d u s t r i a l Park. 

Q For how many months or years were you invo.lved i n 

that t r a n s p o r t a t ion? 

A We've only done t h a t f o r — I t h i n k since l a s t 

f a l l , and i t ' s on a very as-need basis. They have a 

truck of t h e i r own. They ca11ed me on 1y whenever t h e i r 

truck i s e i t h e r not w o r k i n g — i t ' s b a s i c a l l y on an 
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emergency basis. 

We are not a r e g u l a r — i t ' s not a regular e n t i t y 

that we do. I o r i g i n a l l y thought that being t h a t i t was 

coming out of Cambria County, t h a t I was okay to do 

that? 

Q Why? 

A I wasn't t o t a l l y c l e a r — b e i n g that i t wasn't f o r 

G a l l i k e r Dairy, I took the assumption t h a t , yes, i t was 

coming out of Cambria County, that I was okay; and I 

r e a l i z e d then t h a t , no, i t i s n ' t because i t wasn't going 

to G a l l i k e r Dairy because we had p u l l e d product out of 

the same place f o r G a l l i k e r . 

Q But you know, of c o u r s e — 

A But now I know that that,was wrong. 

Q We 1 1 , you We known a l l a 1 ong that your auth'or i t y 

from the PUC is contract c a r r i e r a u t h o r i t y f o r G a l l i k e r 

Dairy , correct? 

A Correct. 

Q And i n f a c t , you have a contract w i t h G a l l i k e r 

Dairy, correct? 

A Yes," 

Q That's on f i l e w i t h the PUC, correct? 

A I don't have to f i l e a co n t r a c t . 

Q And t h i s movement or these movements, I shouId 

say, f o r Pepsi-Cola were movements th a t you were paid by 
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Pepsi-Cola, r i g h t ? 

A Yes. 

Q And they began, you said, i n the f a l l of 1990. 

Can you be more s p e c i f i c ? Would you t h i n k i n September? 

A Well, that would be f a l l , so i t would be 

September, yes. 

Q And how long--are you s t i l l h auling f o r 

Peps i-Co 1 a today? 

A No. We haven't—we have hauled w i t h i n the past 

week. They had a guy tha t was s i c k , yes. 

Q Where was t h a t movement f r o m o r t o ? 

A Same place, Johnstown. 

Q That was a movement from Pepsi-Cola i n Cambria 

County to some other point i n Cambria County? 

A Yes. 

Q And was that a movement of fructose? 

A Yes. 

ADMINISTRATIVE LAW JUDGE COHEN: Of what, 

f ructose? 

THE WITNESS: Fructose. 

BY MR. GRAY: 

Q What i s fructose? 

A I t ' s a corn-based product which i s used i n any 

Pepsi or any kind of cola. I t ' s the part that gets you 

hooked on the soda. I t ' s the sugar. 
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ADMINISTRATIVE LAW JUDGE COHEN: I t ' s a l i q u i d 

fo rm? 

THE WITNESS: I t ' s l i q u i d , yes. This was a l l 

down i n bulk tanks. 

BY MR. GRAY: 

Q During the period from September of i990 u n t i l 

today, wou1d you say that you have hand 1ed 20 movements 

for Pepsi-Cola w i t h i n Cambria County? 

A I r e a l l y don't know. They may c a l l us and we may 

work one day a month. Then we may not hear from then 

f o r two, three months. 

Q Well, using my number 20 as a bench mark e i t h e r 

up or down, would you agree that i t ' s i n the range of 20 

th a t you've c a l l e d during that period of time? 

A I would say i t ' s a p o s s i b i l i t y . We usu a l l y haul 

three 1oads, i f we do. That's what they guarantee us to 

do. 

Q And a l 1 of these 20 or so loads would have been 

during the period from September of 1990 up u n t i l l a s t 

week, correct? 

A Correct. 

Q Do you have anyth ing on the books f o r them now 

th a t y o u ' l l be hauling f o r them that's presently 

scheduIed? 

A Yes. I t ' s us u a l l y done a l o t of times the day 
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o f - - i t ' s always a la s t minute. 

Q Now, i n a d d i t i o n to the movements t o r Pepsi-Cola 

where you've transported f r u c t o s e — s t r i k e t h a t . The 

movements f o r Pepsi-Cola where you've transported 

f r u c t o s e , d i d you say th a t i s i n t o t h e i r b o t t l i n g plant? 

A Yes. 

Q And i s there b o t t l i n g plant i n Johnstown, d i d you 

say? 

A I t ' s i n , say, i n the Johnstown perimeter. I t ' s 

j u s t down the s t r e e t from G a l l i k e r ' s . 

Q So i t ' s — d o you t h i n k i t i s or i s not i n the 

borough l i m i t s of Johnstown? 

A Their address i s Johnstown. 

Q And where does i t come from? 

A I t comes from downtown Johnstown. 

Q But do you know the name of the supp l i e r of the 

f ructose? 

A They buy t h e i r sugar or c o r n - - i t comes i n on r a i l 

cars. I t ' s a r a i l s i t i n g and I'm not exac t l y sure what 

they c a l l t h a t other than S t a t i o n 47 or something l i k e 

t h a t , but i t ' s j u s t a pump over from a r a i l car to 

truc k s . 

Q The f r u c t o s e , though, that you t r a n s p o r t — i t 

doesn't come r i g h t o f f the r a i l car onto your trucks? 

A Yes. 
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Q Do you know where the r a i l cars come from? 

A I have no idea. 

ADMINISTRATIVE LAW JUDGE COHEN: You don't know 

i f they come from upper Pennsylvania or south 

Pennsylvania? 

THE WITNESS: I would imagine they would come 

from out west, I would imagine, probably Chicago; but I 

have no way of knowing t h a t . 

BY MR. GRAY: 

Q Have you ever i n q u i r e d as to where they come 

from? 

A No. 

Q And your trucks a c t u a l l y go r i g h t to the r a i l car 

and t h i s s t u f f , t h i s f r u c t ose i s drained r i g h t onto your 

tank trucks? 

A They have a pump that they pump. We use t h e i r 

pumps and i t pumps r i g h t i n t o our tru c k s . 

Q This i s the supp l i e r of Pepsi-Cola— 

A Yes. 

Q — h a s no tank f a c i l i t y ? 

A Correct. 

Q I n other words, they don't produce fructose at 

that f a c i l i t y ? 

A I t ' s not a r e f i n e r y . I t i s s t r i c t l y a t r a n s f e r 

s t a t i o n . 
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Q Do they have storage f a c i l i t i e s there at a i l t o 

store the fructose? 

A As many r a i 1 cars that they can get i n there. 

That's t h e i r storage. 

Q So they actua11y wouId take the r a i l cars, and 

they wouId s i t there f o r a period of time? 

A Yes. 

Q Do you know how long that period of time is? 

A I have no idea. I t depends on the demand, I 

wou1d gather. 

Q Do you know the shipping arrangements as to how 

the s t u f f comes in? 

A No. 

Q You don't know anything about that? 

A I t ' s a l l done through the r a i l r o a d , I guess. 

I t ' s on t h e i r t racks. I have no idea. 

ADMINISTRATIVE LAW JUDGE COHEN: Do you know i f 

they're involved w i t h Connor? 

THE WITNESS: I guess i t ' s Connor. I don't know 

I'm a tr u c k e r . I'm not a r a i l r o a d engineer. 

BY MR. GRAY: 

Q Other than these movements th a t you've hand 1ed 

f o r Pepsi-Cola—you're paid by Pepsi-Cola, I t h i n k you 

said, on those movements? 

A Yes. 
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Q Other than these movements that you've described 

f o r Pepsi-Cola which are w i t h i n Cambria County and the 

movement that you described f o r where you were paid by 

E. C. Jacoby— 

A T. C. 

Q Oh, i t ' s T. C. I'm sorry. Have you handled 

other movements w i t h i n Pennsylvania during the past two 

years? 

A I would say that would probably be close to being 

i t . 

Q Have you handled any movements whatsoever from 

the f a c i l i t i e s of the shipper i n t h i s case, Mayfair 

Dairy, to points i n Pennsy1 van ia other t h a n — I t h i n k you 

said the one shipment f o r T. C. J a c o b y — d i d you say i t 

o r i g i n a t e d at Mayfair Creamery? 

A Yes. 

Q Okay. Excluding that one, have you handled any 

other shipments of any kind to anyone that have been 

w i t h i n Pennsylvania where the f r e i g h t has e i t h e r been 

paid by Mayfair or someone else and that has been w i t h i n 

Pennsylvania dur ing the past two years? 

A I wouldn't deny. I'm sure that there probably 

cou1d have been. I t ' s over a two-year period. We're 

t a l k i n g about a p o t e n t i a l of 110 loads a month. 

Q You mean that's how many 1oads you hand 1ed a 
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month? 

A Yeah. So I'm saying t h a t — I couldn't s i t here 

and say no, that was absolu t e l y the bottom l i n e . I 

can't guarantee t h a t . But once i t was done, I f o r g e t 

about i t . 

Q I t would sort of s t i c k out i n your mind, would i t 

not, though, i f you d i d work where you were paid on 

movement w i t h i n Pennsylvania by somebody other than 

Ga11iker Dairy because you don't have a u t h o r i t y f o r 

anybody other than G a l l i k e r Dairy? 

A Well, we work f o r d i f f e r e n t people. I n an 

i n t e r s t a t e service where we do ICC work f o r them, i f , 

say, the b i l l i n g i s a l l done by ICC or PUC, so i f there 

was one there, i t wou1dn't have a f 1 ashing symbo1 on i t . 

I wouldn't--! couldn't say yeah, we d i d three loads of 

t h i s and two loads of that and one load. 

Q Would i t be f a i r to say that f o r your customers, 

gen e r a l l y speaking, that you do not t e l l them t h a t you 

can only handle ICC shipments; t h a t you t a k e - - l e t me 

f i n i s h — t h a t you take whatever shipments they w i l l give 

you. 

A Since we have j u s t got i n t o t h i s proceedings, I 

have exempted f rom t r y i ng f rom do i n g — f rom do ing 

anything on the l i q u i d — o n the milk product side. I n 

other words, anything that has come up, I have said no. 
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I have th ings pending. I ' m not going to do t h a t . 

Q But t h a t ' s a change from how i t was b e f o r e , 

co r rec t? 

A But I have d o n e — l i k e w i t h the sugars, yes, we 

have done t h a t . I t ' s not a common p r a c t i c e . I t doesn't 

happen very o f t e n , and a l o t of times i t never happens; 

and us u a l l y when i t does, i t ' s done on an emergency 

basis. I t ' s a last-minute t h i n g where someone else had 

canceled, and i t was b a s i c a l l y done as a favor to 

whoever c a l l e d . I t ' s not a general p r a c t i c e . 

Q You said that you so r t of changed your mode of 

operation when you f i l e d t h i s a p p l i c a t i o n and th a t now 

you more c a r e f u l l y screen the shipments, i s th a t 

correct? 

A Well, we don't condone t r y i n g to do things 

i11egal1y. 

Q I understand. 

A There have been times when they've c a l l e d and 

said hey, i t needs done now. They've c a l l e d maybe an 

hour or two before the product needed to be shipped; and 

yes, i n the past, we have done i t . Since we have 

s t a r t e d these proceedings, I have t r i e d to exempt from 

them. 

Q But you haven't been e n t i r e l y successful because 

you d i d handle at least one load f o r T. C. Jacoby? 
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A Yes. And t h a t , as I said, was a circumstance 

where they d i d n ' t mislead me. I j u s t took an assumption 

th a t i t was an i n t e r s t a t e c a r r y ; and then when the 

bottom l i n e came from, i t ended up being an i n t r a s t a t e 

c a r r y . 

Q Now, since you f i l e d the a p p l i c a t i o n , which you 

t h i n k was i n A p r i l of t h i s y e a r — I want to zero i n on 

that period of time because i t ' s a r e l a t i v e l y short 

period of time, j u s t from A p r i l to the middle of July. 

Since you f i l e d the a p p l i c a t i o n , can you t h i n k 

of any other s i t u a t i o n s , be they emergency or l a s t 

minute or whatever, where you have provided service 

w i t h i n Pennsylvania f o r anyone other than G a l l i k e r Dairy 

and have handled the shipment, be i t on an emergency 

bas i s or any other bas is? 

A I ' l l say to the best of my know 1 edge, there may 

have been one to Ho l l y , but I can't to t h i s point 

remember the circumstances of how th a t developed. 

Q There may have been one to Hoily? 

A This would have been C a r l i s l e out of Somerset. 

This was a, I be l i e v e , a 1oad on the same circumstances 

that was changed at the l a s t minute. 

Q I s Holly a dairy? I s that the name of a dairy? 

A I t i s a milk processing p l a n t . 

Q S o t h e n d o y o u know what the cor r e c t name of the 
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company is? 

ADMINISTRATIVE LAW JUDGE COHEN: I s that 

W-a-l-l-y? 

THE WITNESS: That's H - o - l - l - y , H o l l y Milk. 

BY MR. GRAY: 

Q Ho l l y Milk. Okay. And they're located i n 

Carl i s l e ? 

A Technically. I t h i n k i t ' s something Spring. 

MR. WALTER: I th i n k i t a c t u a l l y might be South 

Midd1eton Township. 

BY MR. GRAY: 

Q I s i t Mount H o l l y Springs? 

A Yeah. I j u s t know that everybody c a l l s i t H o l l y , 

and I ca11 i t ho 11y. 

Q I n any event, on that occasion—when was t h a t , by 

the way? We've zeroed i n that i t was sometime between 

Apri1 and now. Was i t w i t h i n the l a s t month or before 

that? 

A I would say th a t i t was two months ago, but I ' 

don't rea11y know. I know there was a Ioad, I be l i e v e , 

t h a t we had done; but I don't even know what f o r sure we 

even wou1d have hau1ed. 

Q But you do remember that there was a load t h a t 

moved from Somerset to Mount Ho 11y Springs about two 

months ago that you hand 1ed? 
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A Yeah. I know there was a c a n c e l l a t i o n . 

Q You mean a c a n c e l l a t i o n — w h a t do you mean by a 

cance11 at ion? 

A Usually, i n the past whenever t h i s wou1d happen, 

they already had another c a r r i e r on the load; and they 

would maybe c a l l — l i k e I said, i t would be us u a l l y the 

l a s t minute—and say hey, there's a problem. Could you 

do i t ? Do you have equipment to do i t ? 

And u s u a l l y , I ' l l say yes. I have the equipment 

but i f i t ' s not convenient, I us u a l l y say no but .1 would 

rather not do i t ; and I t h i n k on the t h i s 

c i rcumstance— l i k e I said, I'm not clear when t h i s 

happened. I k n o w — a l l I know i s i t was warm because I 

know we d i d n ' t have snow. That's a l l I r e c a l l ? 

ADMINISTRATIVE LAW JUDGE COHEN: Was t h i s t r i p 

arranged through a broker. 

THE WITNESS: I t would have been done through a 

broker, I f e e l sure, and I know that we have not done 

anything that Mayfair has paid us. 

BY MR. GRAY: 

Q Would the broker have also been T. C. Jacoby? 

A Yes. That's the only one I do. 

Q Have there been other movements f o r T. C. Jacoby 

where they—where i t was arranged through them where you 

handled the shipment w i t h i n 1991 other than the two tha t 
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you've t e s t i f i e d t o previously? 

A To the best of my knowledge, no. 

Q Would i t be cor r e c t to say and f a i r t o say, Mr. 

Barefoot, that you r e a l l y don't want t o t u r n down any 

shipments that T. C. Jacoby tenders to you, be they 

w i t h i n Pennsylvania or outside of Pennsylvania, because 

of the desire to keep a good working r e l a t i o n s h i p w i t h 

T. C. Jacoby? 

A When we i n i t i a l l y s t a r t e d , I would say that would 

be yes. We have grown since w i t h them a good working 

r e l a t i o n s h i p that they are f a m i l i a r w i t h what we w i l l 

and w i l l not do. I don't f e e l t h a t i t i s necessary f o r 

me to say now, yes, we'll haul anything they want us to 

hau1 because that i s n ' t the case. 

Q That used to be the case, though, correct? 

A Not necessarily. I would t r y to help them anyway 

tha t I could, but I would not go out of my way to help 

them. You have a tendency to t r y to do the best t h a t 

you can, p r o v i d i n g good service, which we have done. 

Q During the past two years, would you agree w i t h 

me that you have probab1y hand 1ed more than ten 

shipments w i t h i n Pennsylvania where you have been—where 

the arrangements have been made by T. C. Jacoby and 

where the shipments were e i t h e r f o r T. C. Jacoby or were 

other than f o r G a l l i k e r Dairy during the past two years? 
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A I would say ten would be very high. 

Q What would you place the number at? 

A Well, I know of two, those two. I t ' s kind of 

l i k e asking me how many times I've speeded and never got 

caught. I don't know. 

Q That's kind of l i k e what I'm asking you. 

A I've been caught speeding twice i n ten years, but 

I don't k n o w — I r e a l l y have no idea. I know that, we 

have done very l i t t l e — w e do very l i t t l e work f o r them. 

Q For T. C. Jacoby? 

A Yes. 

Q On those two shipments, by the way, were you paid 

by T. C. Jacoby on those? 

A No. We're always paid e i t h e r by the person 

you're p i c k i n g i t up from or the person you d e l i v e r t o . 

In these cases, we have never been pa id by Mayfai r to do 

something i n PUC? 

Q So i n the one case, the movement to K r a f t i n 

Phi 1ade1phia, were you pa i d by Kraf t ? 

A Yes. 

Q And i n the other case, the movement to Mount 

Holly Springs, were you paid by the receiver of the 

shipment there? 

A Correct. 

Q And those are the only two th a t you can t h i n k of 
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r i g h t now that you have handled w i t h i n Pennsylvania, 

where you have s p e c i f i c r e c o l l e c t i o n of them? 

A Those are the two i n recent memory, yes. 

Q But c e r t a i n l y b e f o r e — a t least before t h i s 

a p p l i c a t i o n was f i l e d , your b e l i e f i s that you did have 

others that were handled w i t h i n Pennsylvania? 

A I t wouldn't be a shock to me, no. Yes, we 

probably d i d do some, but to say i t was a general 

pract ic e , no. 

Q Well, most of your movements are i n i n t e r s t a t e 

commerce, are they not? 

A We do a l o t of work i n t e r s t a t e . 

Q I n t r a s t a t e , w i t h i n Pennsylvania? 

A I n t e r s t a t e . We do work i n t r a s t a t e s o l e l y f o r 

G a l l i k e r at present. 

Q I be 1ieve i n your statement—and I am 1ooking f o r 

i t here, but I ' l l ask the question anyway. Did I 

understand that i n your statement you indi c a t e d t h a t you 

do some exempt hauling? 

ADMINISTRATIVE LAW JUDGE COHEN: From the farm 

t o — 

THE WITNESS: That would be exempt. We do farm 

pick-up work, yes. 

BY MR. GRAY: 

Q Now, I want to explore that j u s t a b i t . When you 
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say you do farm pick-up work, you mean you pick up milk 

from a farmer and haul i t somewhere? 

A Haul i t to G a l l i k e r ' s or f o r G a l l i k e r ' s . 

Q Do you do farm pick-up work where you haul i t 

other than t o G a l l i k e r ' s f a c i l i t y ? 

A I t i s a f a c i l i t y owned by G a l l i k e r ' s . I t ' s 

w h e r e — G a l l i k e r c o n t r o l s the t r a f f i c . Wherever they 

want i t to go, we take i t . I f they take i t to Timbukto, 

th a t ' s where, I guess, we would take i t . 

They have a plant i n Maryland G a l l i k e r owns 

which we take a l o t — w e take a load of milk a day down 

there; but G a l l i k e r ' s does a l l the t r a f f i c f o r t h a t . We 

are paid by the farm. 

Q I'm only i n t e r e s t e d i n movements w i t h i n 

Pennsylvania i n connection w i t h my questions now. Have 

you hauled milk from farms i n Pennsy1 vania to someone 

else i n Pennsylvania? 

A Other than G a l l i k e r . 

Q Yes. 

A I f they said so, yes. 

Q I f who said so? 

A I f G a l l i k e r said t o . I t ' s t h e i r milk. They're 

t r a f f i c k i n g the milk. They're s e l l i n g the milk to 

somewhere else. The farmer i s s t i l l pay ing the f r e i g h t . 

Q But a l l of the milk that you have transported 
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would be milk that G a l l i k e r i s purchasing, i s that 

correct? 

A That would be purchased by the farmer, yes. 

Q So stated otherwise, you're not hauling milk 

anywhere else w i t h i n Pennsylvania other than where 

G a l l i k e r i s purchasing the milk , is that correct? 

A They're purchasing the milk and we pick i t up. 

What they do w i t h i t a f t e r t h a t — i f they want to s e l l 

i t , they can s e l l i t . They may s e l l i t and i t has never 

gotten o f f our t r u c k , and then we'll take i t to where 

they s e l l i t t o . 

Q To where G a l l i k e r s e l l s i t to? 

A Right. 

Q So you haul b a s i c a l l y from farms a l l the milk? 

A That's our p r i n c i p a l business. 

Q You haul milk from farms to customers of G a l l i k e r 

or to G a l l i k e r ' s own f a c i l i t y i n Pennsylvania? 

A N i n e t y - f i v e percent of i t goes to Johnstown—goes 

to G a l l i k e r ' s f a c i l i t y . The other f i v e percent probably 

goes to t h e r e — i t goes to G a l l i k e r ' s other plant which 

i s i n Maryland. I say f i v e percent. That may be a 

l i t t l e load. We take a load a day down there. 

Q And on these shipments, you are paid by the 

farmer? 

A Correct. 
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Q And i n e f f e c t , you're p r o v i d i n g service to the 

farmer? 

A That's who I have to get along w i t h , yeah. 

Q Well, your contract w i t h G a l l i k e r does not 

involve these movements from the farm where you're paid 

by the farmer, correct? 

A The money i s deducted from the farmer's check, 

yes. Ga11iker's name i s on the check, but t e c h n i c a l l y 

the farmer i s where the money i s coming from. The money 

doesn't come from G a l l i k e r Dairy's checking account per 

se. The farmer i s the guy that's s a y i n g — 

ADMINISTRATIVE LAW JUDGE COHEN: You don't get a 

check from Farmer Brown. 

THE WITNESS: I don't get a check from Farmer 

Brown and Farmer Smith. I get one check from G a l l i k e r 

Dai ry, and i t i s deducted o f f of the farmer's milk 

r e c e i p t s , t h i s check; and i t says ex-amount of d o l l a r s 

f o r H o lly v i a Barefoot. 

BY MR. GRAY: 

Q And a l l of those movements once again w i t h i n 

Pennsy1 van ia go s t r i c t l y t o the f a c i l i t i e s of G a l l i k e r 

i n Johnstown, that are w i t h i n — I understand you said 

something about hauls that go to Maryland. I don't want 

to t a l k about those. The ones w i t h i n Pennsy1vania, do 

they g o — 
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A Sure. They may s e l l milk to Mayfair Creamery. 

Q And you would haul those d i r e c t l y from the farmer 

to Mayfair Creamery? 

A They c a l l i t farm d i v e r t e d milk. I t would be 

farm milk d i v e r t e d v i a G a l l i k e r paperwork-wise t o , good 

examp1e, Mayf a i r Creamery. We very seldom do that 

because of our l o c a t i o n of where we're based because 

i t ' s geograph i c a l l y b e t t e r to send someone else to go 

there, so we normally go to Johns town. 

Q How f r e q u e n t l y i n the past year have you handled 

movements from the farmer d i r e c t l y to Mayfair Creamery 

where i t hasn't gone i n t o G a l l i k e r ' s Johnstown f a c i l i t y ? 

A Maybe once a month. 

Q Once a month. And on those occasions, you're 

paid by Gal 1iker. correct? 

A Negative, no. We get paid by the farmer. 

Q Well, I mean the check to you, though, comes from 

G a l l i k e r ; and i t ' s deducted out of the farmer's account 

again, correct? 

A That's who pays us. 

Q Have you ever had a check— 

A I do not send G a l l i k e r Dairy a b i l l f o r me ta k i n g 

milk to Mayfair. Regardless of where the milk i s 

de l i v e r e d t o , I pick i t up from the farm. I take i t to 

where they say. 
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Q Where who says? 

A Where G a l l i k e r says. But I do not have to b i l l 

them f o r milk taken from John Smith's farm and B i l l 

Smith's farm and anybody else's farm. I do not have to 

b i l l them. I t i s a u t o m a t i c a l l y deducted from the 

farmer's check and then mai1ed to me. 

Q But the check that you received i n the mai1 i s a 

check which bears the name Gal 1iker's as opposed to the 

farmer? 

A Sure, c o r r e c t . I wouIdn't get paid i f I had to 

ask every farmer. 

Q I understand the economics of i t , but 

nevertheless the check i s G a l l i k e r ' s check? 

ADMINISTRATIVE LAW JUDGE COHEN: I n e f f e c t , 

G a l l i k e r i s paying the farmer e x - d o l l a r s per gal Ion.less 

cost of t r a n s p o r t a t i o n . 

THE WITNESS: Correct. 

BY MR. GRAY: 

Q Now, are there also other areas i n Pennsylvania, 

other receivers of f r e i g h t i n Pennsy1vania, that receive 

the shipments from the farmer from the farm to t h e i r 

f a c i l i t y handled by G a l l i k e r ' s besides Mayfair Creamery? 

A I'm sure they can s e l l i t a l l over the s t a t e , i f 

they want. 

Q I ' m t a l k i n g about where you hau1 i t . Have you 
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hauled to a number of other points besides the f a c i l i t y 

i n Somerset of Mayfair Creamery? 

A Years ago. 

Q I n the past two years, have y o u — i n other words, 

has that milk gone from the farm where you pick i t up to 

any point other than G a l l i k e r ' s f a c i l i t y i n Johnstown 

and Mayfair's f a c i l i t y i n Somerset where you've hauled 

i t ? 

A Within the past two years, I wouId say no. 

Q Where i s your f a c i l i t y located again, Mr. 

Barefoot? 

A A1um Bank, Pennsy1 van i a . 

Q What county i s Alum Bank? 

A Bedford. 

Q How f a r i s your f a c i l i t y from the f a c i l i t y of 

Mayfair i n Somerset, i n Somerset County? 

A I would say 35, 40 miles depending on the route, 

which route you took. 

Q Have you provided any service w i t h i n Pennsy1vania 

where you have 1 eased your equipment to another motor 

c a r r i e r ? 

A No. 

Q Have you provided any service w i t h i n Pennsy1vania 

under any other s o r t of arrangements besides j u s t you 

arranging w i t h the shipper and hauling i t ? 
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A I've never—we've never subleased or t r i p l e a s e d 

or anything l i k e t h a t , no. 

MR. GRAY: Thank you. That's a l l I have, Mr. 

Barefoot. 

ADMINISTRATIVE LAW JUDGE COHEN: Mr. Walter? 

MR. WALTER: I don't believe I have any, Your 

Honor, no. 

BY ADMINISTRATIVE LAW JUDGE COHEN: 

Q Let me ask you about the Pepsi-Cola moves. Did 

they come to you and ask you to do the moving? 

A They c a l l e d me. They said we have a truck broke 

d o w n — i n i t i a l l y , how i t s t a r t e d was they had a truck 

broke down, and they were i n a s i t u a t i o n where they 

needed someone f a s t ; or they were going to have to shut 

the p1 ant. 

Q And how f a r d i d these Pepsi moves go from 

Johnstown across the c i t y l i n e , I guess? 

A I th i n k i t t a k e s — i t ' s a ten-mi1e round t r i p . 

Q Would i t be f a i r to s a y — I believe Mr. Gray asked 

you t h i s — m o s t of your quote , "uncert i f i cated moves" 

w i t h i n the s t a t e of Pennsy1 van ia were done by you as a 

s o l i c i t a t i o n to the broker or whoever asked you to do 

i t ? 

A I t was always done on a last-minute basis. I t 

was never s o l i c i t e d . 
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Q 

A 

have. 

You never s o l i c i t e d that t r a f f i c ? 

No. 

ADMINISTRATIVE LAW JUDGE COHEN: That's a l l I 

MR. GRAY: I have no other questions. 

ADMINISTRATIVE LAW JUDGE COHEN: Thank you, Mr. 

Barefoot. 

MR. WALTER: I be l i e v e , Your Honor, you had 

a 1 ready r u l e d t h a t the two e x h i b i t s wouId be admitted. 

ADMINISTRATIVE LAW JUDGE COHEN: Well, i f we have 

them— 

MR. WALTER: I have no o b j e c t i o n . 

ADMINISTRATIVE LAW JUDGE COHEN: We'll admit the 

Applicant's statement, A-1 and Applicant's e x h i b i t A-2. 

(Whereupon, the documents marked as 
Applicant E x h i b i t Nos. 1 and 2 were 
received i n evidence,) 

MR. WALTER: Your Honor, I would c a l l Mr. 

Pi ckard. 

Whereupon, 

DAVID PICKARD 

having been duly sworn, t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION 

BY MR. WALTER: 

Q S i r , f o r the record, could you st a t e your name, 
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by whom you're employed, and i n what capacity? 

A My name i s David Pickard, and I'm employed by 

Mayfair Creamery as a production supervisor. 

Q Mr. Pickard, do you have w i t h you a statement 

which is labeled prepared d i r e c t testimony? 

A Yes, I do. 

Q And was that statement prepared i n conjunction 

w i t h my o f f i c e ? 

A Yes, i t was. 

Q And have you reviewed the statement? 

A Yes. 

Q And are you prepared to adopt to that statement, 

subject to whatever a d d i t i o n a l questions may be asked of 

you, as your prepared d i r e c t testimony i n t h i s 

proceeding? 

A I do, but I would l i k e to q u a l i f y that i n the 

f i r s t s e c t i o n under No. 2 th a t I am the person who 

co n t r o l s the t r a n s p o r t a t i o n f o r the company. That is. 

not a sole purpose of my p o s i t i o n , and I do not c o n t r o l 

a l l t r a n s p o r t a t i o n . I n t h i s p a r t i c u l a r case, I do 

contro1 and schedule most of the f l u i d milk products 

whi ch wou1d i nvoIve these two gentlemen. 

MR. WALTER: Your Honor, I would note that Mr. 

Pickard hasn't raised i t , but I believe the statement 

s p e l l s h i s l a s t name wrong. I t should be P-i-c-k-a-r-d. 
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There's an "h" there. 

ADMINISTRATIVE LAW JUDGE COHEN: Off the record. 

(Discussion o f f the record.) 

BY MR. WALTER: 

Q Mr. Pickard, do you have other c a r r i e r s a v a i l a b l e 

to you to provide the t r a n s p o r t a t i o n that's i n issue 

today? 

A We have used other c a r r i e r s on d i f f e r e n t — a t 

d i f f e r e n t times, but the one involved w i l l — h i s rates 

are e x o r b i t a n t unless he is doing a back haul. I n other 

words, i f he would b r i n g something i n t o our p l a n t and 

take another 1oad out of the pi ant, then h i s rates come 

i nto 1i ne. 

I f he does not do tha t and has to^ come i n t o the 

plant empty, then those rates are extremely high. The 

other i n d i v i d u a l s t h a t had been approached refused to 

provide service to the p l a n t . 

Q And I take i t your answer i s i n add i t ion to the 

services of Mr. Fleegle, those c a r r i e r s that you're 

r e f e r r ing to? 

A Yes. 

Q Are you or i s i t your i n t e n t i o n — a n d by your, I 

mean Mayfair Creamery—that you would stop using the 

service of Mr. Fleegle? 

A That i s not my i n t e n t i o n , and that has not been 
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i n d i c a t e d to me by the plant manager. 

Q Could you explain f o r the record then why you are 

supporting Barefoot Trucking as an a d d i t i o n a l c a r r i e r ? 

A Well, b a s i c a l l y what we're looking f o r i s an 

a d d i t i o n a l c a r r i e r to handle business i n a peak period 

season. The business that we do i s peaks during 

d i f f e r e n t times of the year. 

I n other words, springtime becomes a very heavy 

flow as we 11 as does summertime w i t h c e r t a i n customers 

th a t we provide condensed material or regulated products 

f o r , whether they may be cream or condensed skim milk at 

t h i s p o i n t ; but we f e l t that we needed an addi t iona1 

c a r r i e r to help cover those peak periods. 

Q Have you had any concerns w i t h the service of Mr. 

Fleegle t h a t ' s c u r r e n t l y being provided to you? 

A Yes. There have been some. Mostly i n my 

capacity, we have been able to work out the problems 

th a t have ari s e n . Some of the d i s s a t i s f a c t i o n t h a t ' s 

been in d i c a t e d by our customers at that t i m e — a t 

d i f f e r e n t times, they have made i n d i c a t i o n s that they 

were not happy w i t h d e l i v e r y time scheduling, etc.. etc. 

MR. GRAY: Your Honor, I move to s t r i k e the 

answer as being hearsay t e s t imony. 

MR. WALTER: I t explains why he's do ing what he's 

do ing. 
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ADMINISTRATIVE LAW JUDGE COHEN: We'll admit i t 

tha t he received c e r t a i n objects from h i s customers. He 

doesn't know the nature. He c e r t a i n l y knows th a t he 

received o b j e c t i o n s . He doesn't know the t r u t h f u l n e s s 

of the a 11egation. 

BY MR. WALTER: 

Q Mr. Pickard, i n a d d i t i o n to the t r a f f i c that your 

prepared statement t a l k s t o , Hershey Creamery here i n 

Harrisburg, which I take i t i s the focus of your current 

s a i l s — a r e there other d e l i v e r y or d e s t i n a t i o n locations 

that you e i t h e r now or a n t i c i p a t e r e q u i r i n g service to? 

A Well, as I had indi c a t e d to you previous to t h i s , 

Mayfair i s — h a s changed t h e i r t a c t i c s as f a r as doing 

business. At one time, i t ' s a l e v e l i n g p l a n t . I n the 

summertime, we would p r a c t i c a l l y shut down our business 

as f a r as condensed milk products were concerned because 

of u n a v a i l a b i l i t y of raw m a t e r i a l . 

Now, as we proceed on and we fee 1 t h a t we need 

a d d i t i o n a l u n i t s i n our plant and have gone out and 

a c t i v e l y s o l i c i t e d more raw m i l k — i n other words, what 

you do i n our p o s i t i o n i s you pay premiums; and as you 

go to the sup p l i e r s of mi l k , you pay the man a premium 

over the A & W which i s a p r i c i n g index that comes out 

of Wisconsin. 

Now. we would go t o , say f o r instance, G a l l i k e r 
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Dairy and o f f e r them a premium so that we could purchase 

t h e i r m i l k . Now, i n doing so, we are p u t t i n g more u n i t s 

through our p l a n t ; but we are also i n t u r n looking f o r 

new cus tomers because we now need a place to put t h i s 

condensed milk product. 

And of course, we're going to look i n 

Pennsylvania because of the f a c t that i f you can d e l i v e r 

i n t o Pennsylvania, you can provide a cheaper product 

whi ch gives you somewhat of a leg up on the business i n 

the marketplace because of the f a c t t h a t the t r u c k i n g i s 

going to be cheaper. 

Q Now, i n our discussions, you had i nd icated we had 

discussed t h i s . I thi n k you had i d e n t i f i e d some 

speci f i c places where those d e l i v e r i e s may occur. 

A Right. We have exp1ored do ing some bus iness i n 

the Phi 1adeIphia area. We've done some i n the Car 1 i s i e 

area. We have done some i n the Du Bo i s area. Now, the 

Du Bois area--some of that has been invo1ved w i t h 

t r a n s p o r t a t i o n of b u t t e r m i I k products which are a 

by-product of the manufacturer of b u t t e r and the 

condenses from that product. 

ADMINISTRATIVE LAW JUDGE COHEN: What type of a 

customer buys your product? 

THE WITNESS: Cheese p l a n t s , ice cream 

manufacturing o u t f i t s . Sometimes, c e r t a i n candy 
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corporations w i l l purchase t h a t product. 

ADMINISTRATIVE LAW JUDGE COHEN: Bakeries? 

THE WITNESS: Bakeries., yes. 

BY" MR. WALTER: 

Q Mr. pickard , do you c u r r e n t l y use Barefoot 

Trucking on an i n t e r s t a t e basis? 

A Yes. we do. 

Q And how has tha t service been? 

A Very wel1, no problems. 

Q We ta l k e d a l i t t l e b i t about d e s t i n a t i o n s or 

d e l i v e r y p o i n t s . I n terms of inbound t r a n s p o r t a t i o n , 

can you be somewhat spec i f i c about what the o r i g i n s 

there would be? 

A As f a r as my purchasing raw milk or my purchasing 

raw cream? 

Q We're t a l k i n g about not farm milk , but milk or 

other inbound p r o d u c t s — 

A Those types of inbound products could come from 

anywhere w i t h i n the s t a t e . But as I understand 

cor r e c t 1 y, which I am not t o t a l l y well versed i n al. 1 of, 

the PUC regulations., i f I br i n g raw milk i n t o my plant... 

deposit i t i n t o a storage f a c i l i t y , and then t r a n s f e r i t 

back out to another plant w i t h i n Pennsylvania, then i t , 

comes under the PUC r e g u l a t i o n s , I belie v e , but I'm not 

a hundred percent sure of t h a t . 
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But those type of movements would be r e l a t i v e l y 

common w i t h i n our specter of business. Now, those wou1d 

o r i g i n a t e — f o r instance, raw milk could o r i g i n a t e 

d e f i n i t e l y from w i t h i n Pennsylvania, not e x c l u s i v e l y , 

but would have a higher p r i o r i t y of coming i n through 

Pennsylvania-bound milk from Pennsylvania to our p l a n t . 

Now, as f a r a s — 

ADMINISTRATIVE LAW JUDGE COHEN: Do you have 

any—where do they presently come i n from as f a r as you 

know? 

THE WITNESS: Well, most bf the milk t h a t i s 

coming i s i n the d i v e r t e d m i l k , f o r example, from 

Sani-Dairy, G a l l i k e r ' s , these i n d i v i d u a l o u t f i t s . 

ADMINISTRATIVE LAW JUDGE COHEN: Where are they 

located, f o r the record? We have to keep account of 

these f o r the record. 

THE WITNESS: Sani-Dairy i s i n Johnstown. 

G a l l i k e r ' s , of course, i s i n Johnstown. Fikes' i s i n 

Uniontown, Pennsylvania. Turner's D a i r y — I ' m not sure 

of the l o c a t i o n — P i t t s b u r g h , Pennsylvania. And Milk 

Marketing i s also Pittsburgh-based. Excuse me, Your 

Honor. Ohio. Now, that i s one of our largest s u p p l i e r s 

on milk. 

MR. WALTER: Thank you, Mr. Pickard. That's a l l 

I have. Again, Your Honor, subject to Mr. Gray's cross 
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examination. I would move f o r t h i s statement, whieh I 

thi n k i s Applicant's E x h i b i t 3. 

ADMINISTRATIVE LAW JUDGE COHEN: A l l r i g h t . 

(Whereupon, the document was marked as 
Applicant E x h i b i t No. 3 f o r 
ident i f i cat ion.) 

ADMINISTRATIVE LAW JUDGE COHEN: Mr. Gray. 

CROSS EXAMINATION 

BY MR. GRAY: 

Q Mr. Pickard, i t ' s t r u e , i s i t not, that j u s t 

w i t h i n the past several days, you t o l d Mr. Fleegle, my 

c l i e n t , that you had no problems w i t h h is service? 

A Yes. B a s i c a l l y , you're c o r r e c t at t h i s p o i n t . 

Q Well, I mean that's what you t o l d him w i t h i n the 

past several days. correct? 

A Sure, a b s o l u t e l y . 

Q And i n f a c t , as we s i t here today, you're riot 

here to c r i t i c i z e Mr. Fleegle's se r v i c e , correct? 

A No. other than t o — o t h e r than to point out that 

there c e r t a i n l y have been problems i n the past which we 

have both mutually worked out. I'm not t r y i n g to point 

out that t h i s e n t i r e business i s a problem-free busimess 

because Mr. Fleegle w i l l also t e l l you that t h a t ' s not 

the case; but the problems that have ar i s e n we have 

handled on an i n d i v i d u a l basis as a norm. 
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Q Well, the problem—the primary problem that 

you're, as you r e c a l l i t , problem, t h a t you're r e l a t i n g 

to involved Hershey Creamery i n Harrisburg, correct? 

A Correct. 

Q And you're aware, are you not, that that problem 

was a c t u a l l y created by the f a c t that Mayfair Creamery 

was not g e t t i n g the Hershey Creamery product ready on 

time which was r e s u l t i n g i n Mr. Fleegle not being able 

to get i t there on time. You're aware of t h a t , are you 

not? 

A And i n some cases, t h a t i s p e r f e c t l y c o r r e c t , 

yes , s i r . 

Q And i n f a c t , you're aware, are you not, that when 

t h i s problem was ra i s e d , Mr. Fleegle went to Hershey 

Creamery w i t h a l l the weigh t i c k e t s on the movements 

which both you and he have and th a t Hershey Creamery, 

a f t e r reviewing those weigh t i c k e t s agreed that t h i s was 

not Mr. Fleegle's f a u l t but was Mayfair's f a u l t ? 

A That has not been ind i c a t e d t o me by anyone other 

than Mr. F1eeg1e. 

Q But Mr. Fleegle d i d t e l l you that? 

A Oh, a b s o l u t e l y , s i r . 

Q And d i d you f o l l o w up then w i t h Hershey Creamery 

and say to them, hey, Mr. Fleegle t e l l s me that he went 

over a l l these records w i t h you and says that i t ' s our 
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f a u l t ; that you c a l l e d up Hershey Creamery and asked i f 

that was true? 

A No, I d i d not. 

Q And th a t ' s r e a l l y the problem that you're t a l k i n g 

about. There are no other problems or concerns that 

Mayfair has had w i t h Mr. Fleegle other than t h i s one 

w i t h Hershey Creamery, correct? 

A Now, are you t a l k i n g as c o l l e c t i v e l y , i n a 

c o l l e c t i v e l y sense, or are you t a l k i n g i n an i n d i v i d u a 1 

sense of having a problem on that p a r t i c u l a r day? 

Q I'm t a l k i n g j u s t period. You said there was some 

concerns r a i sed by your customers about Mr. F1eeg1e, and 

we've j u s t discussed the primary customer, Hershey 

Creamery? 

A Right. 

Q Now, I'm asking you what other s p e c i f i c customers 

have r a i sed any concerns about Mr. Fleegle's service? 

A Well, f i r s t of a l l , the problems w i t h Hershey are 

not e x c l u s i v e l y Mayfair Creamery's f a u l t . I n other 

words, a c e r t a i n p o r t i o n of those c e r t a i n l y were, the 

product not being a v a i l a b l e at a p a r t i c u l a r time; and 

I'm not going to say e x c l u s i v e l y t h a t they were not i f i ed 

each i n d i v i d u a 1 time. But as a general r u l e , they were 

n o t i f i e d t h a t these products would be l a t e . By the same 

t o k e n — 
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Q You mean by them, you mean Hershey Creamery? 

A Yes. By the same token, there were a number of 

times that those products were l a t e or misdirected or i n 

some manner because of Mr. Fleegle's f a u l t s . 

Q Which s p e c i f i c a l l y — I would l i k e you to 

s p e c i f i c a l l y i d e n t i f y any such instances where Mr. 

Fleegle d i d not get the product there where i t was his 

f a u l t and not Mayfair's f a u l t ? 

A Okay. F i r s t of a l l , may I add that not a l l of 

those objections t o Mr. Fleegle's services are due to 

Hershey's o b j e c t i o n s . Okay. Some of them are w i t h i n 

the p1 ant themseIves. 

Q Within whose plant? 

A Within Mayfair's Creamery p l a n t , w i t h i n our 

p a r t i c u l a r f a c i l i t y . 

Q But what I want to zero i n on—what my quest ion 

r e l a t e s t o — f i r s t of a l 1 , what your testimony was on 

d i r e c t , which was th a t there were some concerns raised 

by Mayfair's customers about the service of Mr. Fleeg.le; 

and we've j u s t gone over Mayfair, and my next question 

was—I'm sorry—we've j u s t gone over Hershey Creamery. 

And my next quest ion was, what other customers have 

raised any concerns? When you use the word "customer" 

i n the p1ura1 sense—when you use the words "customers" 

in the p l u r a l sense, who were you r e f e r r i n g to other 
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than the Hershey Creamery s i t u a t i o n ? 

A Okay, Gold Bond Ice Cream. 

Q And where i s Gold Bond Ice Cream located? 

A I n Hagerstown, Maryland. 

Q So those wouId be o u t - o f - s t a t e shipments? 

A Right. 

Q And t h a t ' s the only other shipper t h a t has raised 

any quote unquote "concern" about Mr. Fleegle's ser v i c e , 

correct? 

A Right. And I might add, that is the m a j o r i t y of 

the business that had been done by Mr. Fleegle w i t h 

Mayfair Creamery. There had been some other sin g u l a r 

items that may well have been done by him. But by and 

large, the m a j o r i t y of that business i s Hershey and Gold 

Bond. 

Q We're going to go over t h a t i n a minute. I n 

f a c t , maybe t h i s is a good o p p o r t u n i t y to do t h a t . At 

the present time, Mr. Fleegle i s p r o v i d i n g s e r v i c e , i s 

he not. to Mayfair i n connection w i t h movements from 

your Somerset County f a c i l i t y to Hershey Creamery i n 

Harrisburg? 

A Yes. 

Q And does that average seven or eight loads a week 

at the present time? 

A I would say t h a t would be a f a i r average. 
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Q And that's g e n e r a l l y speaking a f a i r average, not 

j u s t now but a f a i r average, l e t ' s say, over a year? 

A No. I wouId say t h a t — s e e , as I pointed out 

before, i t i s d e f i n i t e l y seasonal; and t h i s i s the peak 

period where we may go from as few as s i x loads up to as 

many as ten loads i n a week. I have seen i t even higher 

than t h a t . 

But now as November, December and January come 

along, then we're looking at a s i t u a t i o n where t h i s may 

drop back to one or two or three 1oads a week; so i t i s 

d r a s t i c a l l y c u r t a i l e d i n the w i n t e r t i m e . 

Q And you're t a l k i n g about to Harrisburg, the 

shipments to Harrisburg? 

A Right. 

Q The peak season wou1d be the season other than 

December, January, and February? 

A And March I'd also include i n t o t h a t . 

Q So peak season would be other than those four 

months? 

A Yes, b a s i c a l l y . And you must understand t h a t 

they are tapering a gradual r i s e i n t o t h a t peak season. 

Q And by t h a t , would you mean that ranging from s i x 

to ten, as you've described i t , perhaps during t h e — 

A I t may go down to e i g h t , s i x and then stay at s i x 

maybe f o r a l i t t l e whi1e. 
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Q So during the low part of the peak season, i t 

might be s i x ; and the high part of the peak season, i t 

might be ten? 

A Right. 

Q And Mr. Fleegle i s handling a l l of that t r a f f i c , 

c o r r e c t , to Harr isburg? 

A I beJ ieve a l 1 except f o r one load a week. 

Q Who handles the other one 1oad a week? 

A A f e1 1ow named Ne1 son Rowen. 

Q What's the name of his company? I s i t Nelson, 

Nelson Road and Truck ing? 

A Yes. 

Q Does Mr. Rowen have PUC a u t h o r i t y ? 

A Not that I'm aware of. 

Q Why do you use him f o r one load a week? 

A Basica11y because Mr. FIeeg1e made no o b j e c t i o n 

to i t and because h i s rates were so low that Mr. Fleegle 

d i d not choose to meet t h a t r a t e . 

Q So you went to Mr. F1eeg1e, and you said we can 

get t h i s 1ower rate from Mr. Rowan. W i l l you meet t h i s 

lower r a t e , and he said he would not. I s that a f a i r 

statement? 

A I can not t e s t i f y e x a c t l y to that i n f o r m a t i o n 

because I d i d not t a l k to Dan personally on t h a t , but 

th a t ' s as I understand i t , yes, s i r . 
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Q Just so the record's c l e a r , when you say Dan, you 

mean Mr. Fleegle? 

A Mr. F1eeg1e. I'm sorry. Yes. 

Q Now, what other movements does Mayfair Creamery 

pres e n t l y have th a t are on an ongoing basis w i t h i n 

P e n n s y l v a n i a — f o r g e t about the ones outside of the 

s t a t e — w i t h i n Pennsy1vania other than the 

Somerset-to-Harr i sburg movement? 

A Okay. Now, you, I assume, are t a l k i n g about 

products 1eav ing our pi ant, manufactured out of our 

plant and leaving there and going outside of Somerset? 

Q You're r i g h t . We're taking those one f i r s t , and 

then we're going the inbound. 

A None on a regular basis at t h i s p o i n t . Oh, 

excuse me. There i s a regular run that goes to 

Ga11i ker's. 

Q So that would go from Somerset to Johnstown, i s 

i t ? 

A Right. 

Q I s th a t one where you pay the f r e i g h t on i t ? 

A I don't believe so, no. I believe t h a t t h a t ' s 

paid by G a l l i k e r ' s . We s e l l the m a j o r i t y of our product 

by FOB which means f r e i g h t on board. I n other words, we 

s e l l i t at the door of our o l d plant so that the buyer 

normally pays the hauling. 
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Q Who pays the hauling on the Harrisburg? 

A Harrisburg? 

Q Hershey Creamery. 

A I must q u a l i f y — I ' m not a hundred percent sure of 

th a t . I believe t h a t Harrisburg pays f o r t h a t ; but on 

r e f l e c t i o n , I'm not a hundred percent sure of t h a t . 

Q But you t h i n k , subject to not being a hundred 

percent sure, t h a t the f r e i g h t on the 

Somerset-to-Harrisburg movement i s paid by Hershey 

Creamery? 

A Yes. But now Mr. Fleegle could answer th a t 

question much b e t t e r than me because I do not know that 

p a r t i c u l a r — 

Q But on the Somerset-to-Johnstown movement, you're 

p r e t t y concern t h a t t h a t ' s paid by G a l l i k e r ' s ? 

A That's paid by G a l l i k e r ' s . 

Q And who hauls that movement? 

A George Lybarger, Lybarger & Sons or Lybarger & 

Son. 

ADMINISTRATIVE LAW JUDGE COHEN: Could you s p e l l 

t h a t for the court r e p o r t e r , pi ease? 

THE WITNESS: L-y-b-a-r-g-e-r, I believe. 

BY MR. GARY: 

Q Do you know whether Lybarger & Son has PUC 

au t h o r i t y ? 
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A That I couldn't t e l l you. I believe they do not. 

Q Have you ever used, to your knowledge, Mr. 

Barefoot or his company f o r that movement? 

A No. 

Q Why don't you use Mr. Barefoot f o r that movement. 

A That I r e a l l y can't t e l l you. The biggest reason 

is that I t h i n k G a l l i k e r ' s has approached Lybarger & 

Son, and t h i s gentleman i s a man that i s i n t o our p l a n t , 

almost on a d a i l y basis; and that would be the basic 

reason. 

Q So i t ' s G a l l i k e r ' s choice rather than your 

cho i ce? 

A Yes. 

Q And the Hershey Creamery movement from Somerset 

to Harrisburg, that would be Hershey Creamery's choice 

rather than your choice? 

A No. That i s our choice. That's why I cannot 

t e l l you f o r sure whether we pay th a t or whether Hershey 

pays t h a t . 

Q The movement from Somerset to Johnstown, how 

frequent i s that during peak season? 

A Three to four times a week. 

Q And during non-peak season? 

A Once, I suppose. Once a week. 

Q What other outbound movements from Somerset are 
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there that occur more than j u s t s p o r a d i c a l l y w i t h i n 

Pennsylvania besides the two tha t you've mentioned '-to 

Harrisburg and Johnstown? 

A Well, there would be the sales of c e r t a i n cream 

products. Now, as Mr. Barefoot i n d i c a t e d to you, the 

vast m a j o r i t y of tha t i s sold through a broker. 

Q You have no involvement w i t h that as f a r a s — 

A Other than the f a c t t h a t t h i s gentleman c a l l s me 

and asks me f o r a load of cream; and I say yes or no, I 

have none. He does not always i d e n t i f y the dest inatiion. 

Q And you don't have any involvement i n the choice 

of the c a r r i e r or anything there? He, the broker, 

chooses the c a r r i e r there, correct? 

A That's on a normal s i t u a t i o n , .yes. 

Q Now^— 

ADMINISTRATIVE LAW JUDGE COHEN: Excuse me f o r 

i n t e r r u p t i n g . Let's get i t s t r a i g h t f o r the record. A 

broker i n t h i s s i t u a t i o n you're t a l k i n g about—he's i n 

the business of buying and s e l l i n g food products and 

arranging f o r t h a t t r a n s p o r t a t ion. 

THE WITNESS: Right. 

BY MR. GRAY: 

Q So b a s i c a l l y , we've dealt f a i r l y now w i t h the 

outbound, correct? The outbound i s to Harrisburg and to 

Johnstown, and there are also some outbound where a 
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broker i s invo1ved? 

A Right, and a great many of those, I might add. 

Q And b a s i c a l l y , t h a t takes care of your outbound 

t r a n s p o r t a t i o n , correct? 

A Correct. 

Q Now, l e t ' s deal w i t h your inbound t r a n s p o r t a t i o n . 

By the way, the outbound t r a n s p o r t a t i o n would be what 

commodity or commodities? 

A I t would be cream, ice cream mix, and what w,e 

c a l l wet s o l i d s which i s l i q u i d condensed or skim milk 

condensed and b u t t e r m i I k condensed. 

Q Do you receive inbound shipments at your Somerset 

County f a c i l i t y from po i n t s i n Pennsylvania where you. 

choose the motor c a r r i e r and where you pay the motor 

carr i er? 

A Yes. We do i f we have c o n t r o l over the motor-

c a r r i e r , yes. 

Q I n which s p e c i f i c instances? 

A Well, Sanderson & Son Incorporated, B u t l e r , 

Pennsylvania. 

Q That's a t r u c k i n g company, correct? 

A Right. 

Q So where do those movements come from? 
i 

A They wou1d come from Dean Foods to Somerset, and 

I believe*he has PUC a u t h o r i t y ; but to what extent, I'm 

C O M M O N W E A L T H R E P O R T I N G C O M P A N Y (717) 761-7.150 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

is 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

not a hundred percent sure of. 

ADMINISTRATIVE LAW JUDGE COHEN: Where d i d th a t 

come from, what county? 

THE WITNESS: I'm not sure, Judge, what county 

that i s. 

BY MR. GRAY: 

Q • I thought you said But 1er? 

A That i s where he o r i g i n a t e s ; but the Dean Foods, 

I'm not a hundred percent sure what t h e i r address i s . 

Q So Dean Foods, though, i s somewhere i n western 

Pennsy1vania? 

A Yes. 

Q And you receive what commodity from Dean Foods? 

A Cream. 

Q And tha t ' s hauled by Sanderson & Sons? 

A Yes. 

Q Is i t Sanderson & Sons? 

A Sanderson & Son. 

Q And would i t be corr e c t to say that Sanderson & 

Son i s going to keep continu i n g to haul that Dean Foods 

shi pments? 

A That i s not necessarily a f a i r statement at t h i s 

p o i n t . 

Q Doesn't Dean Foods t e l l you that they want 

Sanderson to haul that? 
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A They do up to a p o i n t , but there have been some 

prob1 ems i n th a t neighborhood; and we need to address 

them and are addressing them at t h i s p o i n t . 

Q Who pays the f r e i g h t or t h a t , on those shipments? 

A I th i nk we do. 

Q So you paid the f r e i g h t ; and at least at t h i s 

p o i nt i n time, Dean Foods chooses the c a r r i e r ; and they 

have chosen Sanderson. 

A Yes. B a s i c a l l y , that i s c o r r e c t . 

Q What other inbound shipments do you have to our 

Somerset f a c i 1 i t y where you pay the f r e i g h t on i t ? 

A Well, i t depends. I t would be on a spot load 

s i t u a t i o n . Some products we buy at a c e r t a i n rate over 

a given market, and we pay the f r e i g h t and some where 

the s e l l e r pays the f r e i g h t . 

Now, th a t wouId be bas i ca11y determ ined at the 

time of the p a r t i c u l a r sale. I n other words, you might 

c a l l me and say I have a load of cream. I want 

ex-number of d o l l a r s plus the f r e i g h t . 

Q Now, you had mentioned c e r t a i n points i n your 

d i r e c t testimony. You had mentioned Sani-Dairy in 

Johnstown as the point where t h e 'inbound shipments are 

c o m i n g i n f r o m ? ^ 

A Yes. 

Q Who hauls that? 
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A Mr. F1eeg1e. 

Q And who chooses Mr. Fleegle on that? I s that you 

or i s that Sani-Dairy? 

A No, t h a t 5 s Sani-Dairy. 

Q Who pays the f r e i g h t on that? 

A I believe Sani-Dairy does. 

Q And the shipments i n from G a l l i k e r ' s t h a t you 

mentioned—you've j u s t discussed—we've j u s t discussed 

those shipments, r i g h t ? 

A Correct. 

Q The shipments i n from Pike's i n Uniontown, who 

hand 1es those? 

A That wouId be—mostly those are raw milk 

products. Now, we do get some occasional shipments of 

cream from them during non-peak ice cream seasons. 

Q Are those handled by Mr. Fleegle? 

A No, those are hand 1ed by George SpangIer, but I'm 

n o t — I can't t e l 1 you what exa c t l y the name of that 

company i s ; but I know that i t ' s George Spangler. 

Q I assume Fike chooses him? 

A Yes. 

Q And Fike pays the f r e i g h t ? 

A Yes. 

Q You ment ioned Turner's i n P i t t s b u r g h . WouId 

those also j u s t be sporadic shipments? 
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A No. That wouId be raw milk shipments. 

Q Who handles those? 

A You asked me names th a t I can't come up w i t h . 

Q Would that be because you don't select the 

c a r r i e r , but rather than Turner s e l e c t s — 

A Right. These milk hauIers come i n , and I might 

not know them a l l . I n other words, I might recognize 

the man's tru c k , but I wouldn't necessarily know the 

i n d i v i d u a l . 

Q But Turner's selects the c a r r i e r and pays the 

f r e i g h t , correct? 

A Correct. 

Q And on the Milk Marketing shipments coming i n 

from Ohio, those shipments are coming i n t o Mr. Fleegle? 

A Right and other hauIers as w e l l , s i r . 

Q He hauls a s u b s t a n t i a l amount of f r e i g h t i n f o r 

Milk Marketing, correct? 

A Correct. 

Q And on those shipments again, the shipper from 

Milk Marketing chooses the c a r r i e r and pays the f r e i g h t , 

r ight? 

A Right. 

Q I n your statement on page 8, you—I'm s o r r y — i n 

paragraph 8, you r e f e r to one c a r r i e r who can 

g i v e — q u o t e , "one can give us a good rate as long as he 
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i s i n our area," end of quote. Who i s th a t c a r r i e r ? 

You d i d mention the c a r r i e r ' s name? 

A Yeah, Milk Transport Incorporated. 

Q I t i s t r u e , i s i t not, that you do u t i l i z e and 

have a v a i l a b l e to you the services of Milk Transport? 

A Yes, on occasion, yes. 

Q So i f you need any back-up ser v i c e , f o r example, 

to Mr, Fleeg1e, you can a 1 ways ca11 upon Milk Transport. 

correct? 

A Well, the only way that i t would be f e a s i b l e to 

use Milk Transport i s i f th a t gentleman would be i n the 

area w i t h a load of milk or some other product that he 

would be d e l i v e r i n g e i t h e r to us or to a close v i c i n i t y 

to us . 

I n other words, he might be d e l i v e r i n g to 

Johnstown, Sani-Dairy, or G a l l i k e r ' s ; or he may be 
i , , 

d e l i v e r i n g farmer's cheese up i n New Wilmington and nave 

to drop down our way; and considering t h a t , he would 

consider that a back hau1, which the rate i s comparab1e 

to Mr. Fleegle's. Beyond t h a t , i t almost doubles. 

Q How many occasions have you used Milk Transport, 

l e t ' s say, f o r loads w i t h i n Pennsylvania i n the past 

year? 

A I couIdn't even venture to guess because i t has 

been numerous, numerous times. 
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Q Okay—go ahead. 

A I f I may, as I pointed out before, these milk 

t r a n s p o r t i n the peak season becomes somewha.t more 

a v a i l a b l e . Now, he i s not always a v a i l a b l e nor i s he 

necessarily always cooperative to take care of our 

p a r t i c u l a r business. 

He may have something else s l a t e d where he 

cannot handle our products. So at th a t time, then we 

wou1d have to go elsewhere; and t h i s i s where we're 

basing our request f o r Barefoot T r u c k i n g — i s that i f Mr. 

Fleegle cannot handle i t , then I do not have another 

source that I can r e l y on. Let me put i t th a t way. 

Q I t ' s t r u e i n a l l f a i r n e s s , i s i t not. that there 

has never been an occasion where you have cal1ed Mr. 

Fleegle up f o r a t r u c k ; and he could not provide that 

t r u c k . That's never occurred, correct? 

A That has occurred only on a very short-term 

basis. I n other words, Mr. Fleegle has always agreed 

that he wou1d somehow take care of i t , but i t may not 

always meet the standards t h a t we required. 

In other words, maybe I might have ca11ed him at 

8:00 i n the morning; and he j u s t d i d not have a truck 

a v a i l a b l e at 8:00 i n the morning, so t h a t has happened 

on very many numerous occasions. 

That would be too numerous even to guess, but 
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sometimes that can be a d e f i n i t e problem w i t h i n our 

pla n t as f a r as room i s concerned; but he has normally 

cooperated to the extent t h a t I need him. 

Q Any time you've ever said t h a t you need a tru c k , 

he's been able to get you the t r u c k , correct? 

A To my r e c o l l e c t i o n , yes, s i r . 

Q And th a t f r e q u e n t l y happens on extremely short 

n o t i c e , correct? 

A As f a r as c a l l i n g and asking f o r a truck or 

moving the scheduled time? 

Q Yes. 

A Yes, s i r . 

Q And he i s located, i s he not, j u s t a short 

distance down the road from you? 

A I believe something l i k e 15 miles or something of 

that nature, 12 to 15 miles, yes, s i r . 

Q You, i n your statement, also i n paragraph 8 said 

t h a t there is another c a r r i e r that refused to provide 

service to you. Who i s that? 

A That's Horst Trucking. 

Q I s th a t H-o-r-s-e? 

A H-o-r-s-t. 

Q Do you know what, i f any, PUC a u t h o r i t y Horst 

Trucking has? 

A I know that he has some PUC a u t h o r i t y ; but to 
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what extent. I don't know. 

Q So you don 11 know, do you, i f any re f u s a l on the 

part of Horst Trucking to provide service to you may be 

the r e s u l t of Horst Trucking not having the legal 

a b i l i t y to provide service to you? 

A I believe t h a t they do have the legal a b i l i t y to 

provide service. He chooses not to become invo1ved. 

Q What PUC author i t y does Horst Truck ing ho 1d: and 

i f you be 1ieve he has the 1ega1 a b i 1 i t y , what is his PUC 

author i ty? 

A That I cannot t e l l you because I do not know f o r 

sure. As I said, I believe he has the PUC r i g h t s f o r 

the part i cu1ar 1oad i n question which is from Somerset 

to Hershey. 

Q Have you secured from Horst Trucking a copy of 

his PUC a u t h o r i t y ? 

A Not that 11m aware o f , no. 

Q Have you ever c a l l e d the PUC to see what h i s 

a u t h o r i t y is? 

A Not to my know 1 edge. I have not persona 11y 

ca11ed, no. 

Q Does Milk Transport get involved sometimes i n 

handling shipments to Hershey Creamery i n Harrisburg? 

A Yes, they have. 

Q You say i n your statement on page 3, quote, "we 
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d i d have an agreement w i t h Dan Fleegle, period, Fleegle 

was not pr o v i d i n g us the serv i c e , and we have since 

terminated t h i s agreement," end of quote. 

That's not r e a l l y t r u e , i s i t ? You are s t i l l 

us ing F1eegle extens i v e l y to provide service to your 

company? 

A Yes. W e a r e u s i n g F l e e g l e ' s , As f a r as the 

contract t h a t e x i s t e d , I have only read i t . I t h i n k I 

read i t on two d i f f e r e n t occas ions. Now, as f a r as I 

know, the l e t t e r of the contract was l i v e d up to. The 

one s t i p u l a t i o n i n i t was t h a t — a n d I'm going i n t o 

memory here. 

I cannot remember whether the contract stated 

that one 1oad per week or one 1oad per month wou1d be 

provided to Fleegle Trucking. Now, also 30-days' no t i c e 

was required to terminate t h a t p a r t i c u l a r agreement; so 

at t h i s time, we are using Mr. Fleegle e x t e n s i v e l y , but 

on b a s i c a l l y a per-1oad basis, yes. 

Q Are you aware, Mr. Pickard, and you may not be, 

that the reason the contract was terminated i s because 

F1eeg1e went f rom be ing a cont ract carr i er to be ing a 

common carr i e r ; and that common carr i e r s don't have 

con t r a c t s . Are you aware of that? 

A No. I was not aware of t h a t . But at the time 

that that contract was so-called " s t i l l i n existence," 
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Mr. Fleegle d i d have PUC r i g h t s ; and they d i d terminate 

that wi thout 30-days' notice to him, and he reques ted 

that he be r e i n s t a t e d f o r that p a r t i c u l a r time period 

because of the cont r a c t s ; so he apparently f e l t t h a t the 

contract was v a l i d . 

Q Well, without g e t t i n g i n t o the c o n t r a c t , the f a c t 

remains whether there's a contract or not a c o n t r a c t — I 

mean, you are s t i l l u t i l i z i n g Mr. Fleegle e x t e n s i v e l y 

fo r the movements from Somerset County to Hershey 

Creamery i n Harrisburg, correct? 

A That's c o r r e c t . 

Q And you are using him almost e x c l u s i v e l y f o r 

those movements, correct? 

A That's c o r r e c t . 

Q And those are the p r i n c i p a l movement s wi thout 

question t h a t your company has where you pay the f r e i g h t 

and where you choose the c a r r i e r that are w i t h i n 

Pennsylvania? 

A Okay. To q u a l i f y a l i t t l e b i t on the brokerage, 

p o s i t i o n s , probably 40 percent of our business is done 

through brokerage, individua1 brokerage f irms; and that 

may—there's a vast number of those around the country. 

T. C. Jacoby i s one. Tetford/Detelly/Coe out of 

Tennessee i s another one, etc. 

Now, those i n d i v i d u a l s might c a l l me and say I 
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need a load of cream to go to such and such a 

d e s t i n a t i o n . How about t a k i n g care of the trucking? 

And under those circumstances, I have done so, but that 

doesn't necessarily mean I pay f o r i t . 

Q But that would be the- exception rather than the 

r u l e , correct? I n other words, u s u a l l y , they choose the 

carr i er? 

A Normally, i f I do not know the d e s t i n a t i o n , I 

very seldom ever arrange any t r u c k i n g . I n other words, 

I get a l o t of orders f o r a l o t of product that would 

come i n t o the plant t h a t I am unaware of the 

d e s t i n a t i o n ; and to point t h a t out a l i t t l e more 

v i v i d l y , I shipped that load of K r a f t that you 

questioned Mr. Barefoot on. 

I persona 11y arranged the shipping on that t h i n g 

a f t e r — i n other words, the broker contacted Mr. 

Barefoot. Mr. Barefoot came i n . I d i r e c t e d to have 

tha t load loaded and s t i l l d i d not know the d e s t i n a t i o n . 

The b i l l t h a t I had or the i n f o r m a t i o n t h a t I 

had i n d i c a t e d that i t was going out of s t a t e , yet i t was 

d e l i v e r e d w i t h i n the s t a t e ; and t h i s happens on a f a i r l y 

regular basis where we would have no c o n t r o l . 

Q Whi1e you you don't know where the shi pment i s 

going, the broker c e r t a i n l y knows where i t i s going? 

A Abso1ute1y. 
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Q He would have t o , correct? 

A Yes. And the reason that they do t h i s i s th a t 

they do not want ind i v i d u a 1 compan ies I i ke Mayfa i r 

Creamery going to t h e i r customers, so they're p r o t e c t i n g 

t h e i r own business. 

Q And the i r customers wouId be both the t ruck ing 

company and the receiver of the f r e i g h t , correct? 

A Certa i n 1y. 

Q That's how they end up making money. They, i n 

e f f e c t , are a party t h a t brings other p a r t i e s together? 

A Abso1ute1y. 

Q When was the l a s t time that you had an outbound 

shipment which moved from your f a c i l i t y to a point other 

than Harrisburg? 

A Well, that happens every day, every day. 

Q Does i t — I ' m s o r r y — w i t h i n Pennsylvania? 

A Oh, that I can't swear to because I'm not a 

hundred percent sure without looking at my revised 

schedu1e, my schedu1e f o r out bound mater i a 1 . 

Q By the way. and I don't mean—I mean where you 

arrange f o r the c a r r i e r as opposed to a broker arrang ing 

f o r i t . I s i t e n t i r e l y possible that you haven't had i n 

the l a s t 30 days a shipment where you arranged as 

opposed to a broker arranging f o r the shipment where i t 

went from Somerset to a p o i n t i n Pennsylvania other than 
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to Harrisburg? I s that e n t i r e l y possible? 

A I would say t h a t there's a great p r o b a b i 1 i t y i n 

t h a t . I cannot r e c o l l e c t t h a t i n the la s t 30 days, no. 

Q Cou1d you even r e c o l l e c t a shipment i n the 1 ast 

s i x months where you contro11ed the t r a f f i c , and i t went 

to some po i n t i n Pennsylvania other than Harrisburg, and 

i f so, where? 

A We 1 1 , I've had s i t u a t i o n s where I've — I was 

t e c h n i c a l l y not under c o n t r o l of the d e l i v e r y ; but I 

would have been requested to contact a c a r r i e r . 

Q I want to know where you 1 re i n contro1 of the 

d e l i v e r y , where you are the one that i s respons ible? 

A Where I a c t i v e l y go out and shop f o r a trucker 

wi thout any other d i r e c t i o n ? 

Q Yeah. I want to exclude the ones where somebody 

c a l l s you up and says hey, who might be able to haul 

t h i s ? I want ones where you are the one that i s 

responsible f o r c a l l i n g the c a r r i e r and paying f o r the 

c a r r i e r . Have you had any i n the l a s t s i x months other 

than to Harrisburg t h a t have been w i t h i n Pennsylvania? 

A Not that I can r e c o l l e c t . Nothing stands out to 

me. Let me put i t that way, and I might add th a t one of 

the reasons that i t doesn't stand out i s that I am i n 

contact w i t h t r u c k i n g f i r m s a l l the time; so f o r me to 

say that I arranged one to go from Point A to Point B i n 
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Pennsylvania at any given time, I can't r e a l l y t e l l you 

unless I wouId look at my records. I n other words, I 

would know then whether I had done them; but nothing 

stands out at t h i s t ime. 

Q Now, you had ment ioned i n your d i r e c t testimony 

as one of the basis, I t h i n k , f o r support of t h i s 

a p p l i cat ion that you've explored business i n 

Phi 1ade1phia and i n C a r l i s l e and i n Du Bo i s. Is that 

o u t — w o u l d t h a t be outbound business, i f i t developed? 

A I t would probably be both ways. 

Q Now, who i s the party i n Phi 1ade1phia that you've 

exp1ored the bus iness with? 

A K r a f t . 

Q And. have you ever shipped to K r a f t i n 

Philadelphia other than where the broker has made the 

arrangements? 

A Not th a t I'm aware of, no. 

Q And who is the customer i n C a r l i s l e that you have 

explored business with? 

A Ho 11y MiIk Company wouId be one. We've also 

explored some business w i t h Beatrice Cheese' products i n 

Al1 entown, Pennsy1vania, as we 11. 

Q Have you ever had any shipments to Holly Milk i n 

C a r l i s l e other than through a broker? 

A I t h i n k we have, but nothing stands out at t h i s 
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p a r t i c u l a r time t h a t I would have arranged. 

Q What about Beatr ice Cheese i n A l l entown? Have 

you ever had any movements to Beatrice Cheese in 

Al1entown? 

A Yes. And that i s normal 1y through a broker. 

Q I f o r g o t to tack that on at the end. Other than 

through a broker, have you ever had any shipments t o 

Beatrice Cheese i n Allentown? 

A I'm not sure. See, I'm not always aware of the 

p a r t i c u l a r dynamics of an i n d i v i d u a l sale. I n other 

words, I may be required to produce the product and be 

di r e c t e d to ship i t v i a an i n d i v i d u a l t r u c k i n g company, 

but wouId not have been aware of whether we i n s t i t u t e d 

that or whether a broker had c a l l e d i n because there are 

other i n d i v i d u a l s involved w i t h t h a t . 

Q You had mentioned Du Bo i s . Who i s the p o t e n t i a l 

customer—or who have you exp1ored bus iness w i t h i n Du 

Bois? 

A I t wouId be Beaver Meadow Incorporated, I 

be 1i eve. 

Q Beaver Meadow Creamery? 

A Right. And i t i s another b u t t e r manufacturing 

f a c i l i t y , but not as extensive as ours. He had problems 

on d i f f e r e n t occasions g e t t i n g r i d of his b u t t e r m i l k 

which i s a by-product of the b u t t e r i n d u s t r y . 

• 
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Now, we would b r i n g that back i n t o Somerset i n a 

raw form and then condense i t and reship i t e i t h e r back 

to him or to a customer that he had designated, or we 

m ight have brought i t i n t o the p1 ant and dr ied t h a t 

part i c u l a r product there. 

Q When's the l a s t time that you had a shipment to' 

Du Bois where you made the arrangements and paid the 

f r e i g h t as opposed to a broker? 

A Not t h i s year. I do know t h a t . 

MR. GRAY: Thank you very much, s i r . 

ADMINISTRATIVE LAW JUDGE COHEN; Let's take 10 

minutes and give you an op p o r t u n i t y f o r the r e d i r e c t . 

(Recess.) 

ADMINISTRATIVE LAW JUDGE COHEN: Redirect? 

MR. WALTER: Yes, s i r . 

REDIRECT EXAMINATION 

BY MR. WALTER: 

Q Mr. Pickard, you in d i c a t e d i n response to some, of 

Mr. Gray's quest i ons that you are current 1y us ing Mr. 

Fleegle almost e x c l u s i v e l y f o r the t r a f f i c t h a t ' s at 

issue here. I s that acceptable to you? 

A Well, not t o t a l l y because at t h i s p o i n t , we don't 

have anyone else. We are forced to use Mr. Fleegle at 

t h i s p a r t i c u l a r p o i n t . 

Q And also i n response t o Mr. Gray's testimony, you 
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at one point said something l i k e t h a t there are problems, 

w i t h i n your f a c i l i t y w i t h Mr. Fleegle; and the testimony 

never got back around to t h a t . Wou1d you exp1ain what 

you meant by that? 

A What I had in d i c a t e d i s th a t a l l of the 

obje c t i o n s from Mayfair Creamery to Mr. Fleegle's 

services were not necessarily com ing from s t r i c t l y 

Hershey Creamery. 

In other words , there had been some other 

problems w i t h i n our p l a n t . One which comes up i s Mr. 

Fleegle does not choose to commun i c a t e w i t h the piarit 

superintendent, I assume, due to a mutual, personal 

prob1 em between the two of them; but he i s an integra1 

part of t h i s p a r t i c u l a r business, and i t i s required 

that he communicate w i t h that other i n d i v i d u a l who i s 

Char 1es Randal 1. 

ADMINISTRATIVE LAW JUDGE COHEN: For the record, 

communicate about what? 

THE WITNESS: About the business. I n other 

words, I am not e x c l u s i v e l y — I do not handle a l l of th i s , 

scheduling e x c l u s i v e l y f o r the p l a n t . Mr. Randall also 

hand 1es t h a t . 

ADMINISTRATIVE LAW JUDGE COHEN: Scheduling of 

d e l i v e r ies? 

THE WITNESS: Right, scheduling of d e l i v e r i e s , 
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incoming as well as outgoing, etc. There had b e e n — i f I 

may r e f e r to my notes, there had been some concern that 

possibly Mr. Fleegle was s e l l i n g h is business. 

This had been i n d i c a t e d by Mr. Fleegle himself 

to me; and then at a l a t e r time when I questioned him 

about i t , he i n d i c a t e d that he was choosing not to sel1 

the business; so there was some question as to his 

i n t e n t as f a r as the business i s concerned as well as 

f i n a n c i a l s t a b i l i t y involved here. 

BY MR. WALTER: 

Q Why are you concerned or what 1eads you to be 

concerned about h i s f i n a n c i a l s t a b i l i t y ? 

A We 11, j u s t some of the things that came up, One 

of the items was f u e l . For instance, he was purchasing 

f u e l through Mayfair Creamery; and by the way, as f a r as 

I know, everything was okay on t h a t , j u s t that there was 

an advancement, so to speak, on f u e l a l l o c a t i o n s . Now, 

exa c t l y what t r a n s f e r r e d or what the reason f o r th a t 

was, I am not p r i v y to that information. 

Q I n your responses to Mr. Gray, you also i n d i c a t e , 

I t h i n k , t h a t you weren't sure about whether you, 

Mayfair, or Hershey Creamery pays the f r e i g h t on t h i s 

thing? Do you know who w r i t e s the check f o r i t ? 

A Yes, we do. 

Q Now, i f t h i s a p p l i c a t i o n were somehow or other 
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l i m i t e d to service from Somerset to Harrisburg, which i s 

where Hershey Creamery i s located, would t h a t s a t i s f y 

the needs of Mayfair Creamery? 

A Wel1, not necessarily because as f a r as I am 

aware and have been i n s t r u c t e d , the support of Barefoot 

Trucking i s not necessarily t o exclude Fleegle Trucking. 

Now, i f that i s the i n t e n t , I am not aware of th a t . I t 

has not been ind i c a t e d to me by the general manager at 

t h i s p o i n t . 

ADMINISTRATIVE LAW JUDGE COHEN: Let me ask t h i s 

question f o r the record. Assuming j u s t f o r sake of 

argument t h a t the a p p l i c a t i o n was granted, would Mr. 

Fleegle or Mr. Barefoot—who would be the primary 

c a r r i e r ? Would i t be j u s t an a d d i t i o n a l c a r r i e r ? 

E ither would be backing up the other? 

THE WITNESS: Right. As f a r as I'm concerned 

from my own personal scheduling of the t h i n g , my 

f e e l i n g s are that n e i t h e r wouId be the primary c a r r i e r . 

They would both be b a s i c a l l y the primary c a r r i e r . 

ADMINISTRATIVE LAW JUDGE COHEN: You would have 

two primary c a r r i e r s ? 

THE WITNESS: Right. 

MR. WALTER: That's a l l I have, s i r . Thank you. 

MR. GRAY: I have a couple of questions. 

RECROSS EXAMINATION 

# 
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BY MR. GRAY: 

Q Mr. Pickard, I don't want to get the cast of 

characters down here. You mentioned a general manager. 

Who i s that? 

A That's Kenneth Northway. 

Q And you mentioned Mr. Charles Randall who I 

thought you said was plant supervisor, i s th a t correct? 

A P1 ant super intendent, yes. 

Q And your t i t l e i s what? 

A Production supervisor. 

Q Who at your company gene r a l l y does the ordering 

of trucks? Whi ch one of you three, or i s there even 

someone e1se? 

A Most of i t i s done between Mr. Randal 1 and 

myse1f. Now , that wouId be on bu1k i terns and f l u i d . 

There i s another i n d i v i d u a l that handles box t r a i l e r s 

and r e e f e r s . 

Q So you and Mr. Randall handle the shipments t h a t 

we're involved w i t h here? 

A Right. 

Q And i s i t not tr u e that i t ' s you that c a l l s the 

c a r r i e r s as opposed to Mr. Randall — i t ' s you th a t c a l l s 

the c a r r i e r s and orders them i n at a p a r t i c u l a r time and 

on a p a r t i c u l a r day and so f o r t h ? 

A Lately, yes. But th a t has only taken place sinee 
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A p r i l , but I can't exactly t e l l you the date. The f i r s t 

of A p r i l - t y p e area i s when I s t a r t e d doing i t . 

Q But today and f o r the foreseeable f u t u r e , t h a t ' s 

your r e s p o n s i b i 1 i t y ? 

A As f a r as I know. Now, tha t i s not exclusive. I 

must p i n that out. That i s not exclusive to me because 

I s t i l l take my orders-

Q What about Mr. Northway. Does he do any 

scheduling of the trucks and so f o r t h ? 

A He does but we prefer that he does not. 

MR. GRAY: I won't ask why f o r the record. 

That's a l l . Thank you very much, s i r . 

ADMINISTRATIVE LAW JUDGE COHEN: Thank you, s i r . 

Move f o r the admi ss i on of A-2? 

MR. WALTER: That's the t h i r d e x h i b i t . Yes, s i r . 

MR. GRAY: No o b j e c t i o n , Your Honor. 

ADMINISTRATIVE LAW JUDGE COHEN: Admitted. 

(Whereupon, the document marked as 
Applicant E x h i b i t No. 3 was received 
in evidence.) 

MR. GRAY: Does the Applicant rest? 

MR. WALTER: We do. 

MR. GRAY: I c a l l Mr. Fleegle. 

Whereupon, 

DANIEL GLENN FLEEGLE 

m 
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having been duly sworn, t e s t i f i e d as f o l l o w s : 

ADMINISTRATIVE LAW JUDGE COHEN: State your name 

and please s p e l l your l a s t name f o r the reporter? 

THE WITNESS: Daniel Glenn Fleegle, 

F-l-e-e-g-l-e. 

ADMINISTRATIVE LAW JUDGE COHEN: Thank you, s i r . 

DIRECT EXAMINATION 

BY MR. GRAY: 

Q Mr. Fleegle, do you operate a t r u c k i n g company as 

a sole p r o p r i e t o r ? 

A Yes. 

Q In other words, you're not incorporated, correct? 

A No. 

Q What i s your business address—or what i s the 

business address of your t ruck i ng operat i on? 

A I t ' s located at Boswell R.D. 2 wit h a Box No. of 

Box 388, Jennerstown. 

Q Where i s — w h a t county i s Boswel1 in? 

A Somerset. 

Q How f a r are you from the f a c i l i t i e s of Mayfair 

Creamery? 

A About eight miles. 

Q Do you hold a u t h o r i t y to provide service as a 

common c a r r i e r from the Public U t i l i t y Comm i ss ion? 

A Yes. 
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Q Did you previous!y ho 1d contract carr i er 

a u t h o r i t y through the Public U t i l i t y Commission? 

A Yes. 

Q Was tha t a u t h o r i t y t h a t you previo u s l y held f o r 

the predecessor company of Mayfair? 

A Yes. 

Q I n other words, you understand that Mayfair had a 

change of ownership? 

A Yes . 

MR. GRAY: Your Honor, could we have marked as 

Ex h i b i t P-l a copy of the PUC-operating a u t h o r i t y of Dan 

Fleegle doing business as Dan Fleegle Trucking? 

ADMINISTRATIVE LAW JUDGE COHEN: Yes. Admitted. 

(Whereupon, the document was marked as 
Protestant E x h i b i t No. 1 f o r 
ident i f i c a t ion.) 

BY MR. GRAY: 

Q Mr. Fleegle, i s E x h i b i t P-l a true and corr e c t 

copy of your e x i s t i n g PUC r i g h t s ? 

A Yes, i t i s . 

Q Do you have r i g h t s which c o n f l i c t w i t h the scope 

of t h i s a p p l i c a t i o n ? Are your r i g h t s i n c o n f l i c t w i t h 

the scope of t h i s a p p l i c a t i o n ? 

A Yes. 

Q Are y o u — s t r i k e t h a t . Do you presently provide 
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service to Mayfai r Creamery, the shipper, i n t h i s 

proceeding? 

A Yes. 

Q And have you i n the past provided service f o r 

Mayfair Creamery? 

A Yes. 

Q Where—you said your terminal i s eight miles from 

the Mayfair f a c i l i t y . , correct? 

A Yes. 

Q What do you have at th a t terminal? Do you have 

an o f f i c e ? Do you have maintenance f a c i l i t i e s ? What do 

you have there? 

A We have a garage, maintenance, and o f f i c e , and 

that's our t e r m i n a l . 

Q How many emp1oyees do you have at th a t terminal? 

A We have seven f u l l time and three part time. 

Q What do the seven fu11-t ime emp1oyees cons i s t of 

as f a r as what they are? Are they d r i v e r s , mechanics, 

o f f i c e peop1e? 

A Six would be d r i v e r s and one i s a f u l 1 - t i m e 

secretary. 

Q What about the three part-timers? 

A Most 1y they're weekend d r i v e r s or they de1iver at 

n i g h t , i n the evenings. 

Q How do you maintain your equipment? Do you h i r e 
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any mechanics, or do you have any mechanics? 

A We have one of our d r i v e r s and myse1f working. 

I'm the f u l l - t i m e mechanic and he helps part time. 

Q So you're a mechanic i n a d d i t i o n to running the 

bus iness? 

A Yes. 

Q Do you do most of the maintenance on your 

vehicles then inhouse? Do you do i t yourself? 

A Yes. We do i t a l l . 

Q Do you dispatch equipment from your terminal that 

you've j u s t described to provide service to the shipper? 

A Yes. 

Q You sa i d you're p r o v i d i n g service to the shipper 

at the present time. Within Pennsylvania, where i s th a t 

s ervice—where does that service o r i g i n a t e ; and where is 

i t provided to? 

A Well, we move cream condensed from Somerset, 

Mayf a i r to Hershey Creamery i n Harrisburg, from 

Johnstown Sani-Dairy to Mayfair i n Somerset, and 

occasionally spot loads from l i k e Uniontown or vice 

versa. 

Q I s the movement from Somerset to Harrisburg to 

Hershey Creamery a regular d a i l y movement? 

A Yes. 

Q How many shipments per week, on the average, do 
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you haul f o r — f r o m Somerset to H a r r i s b u r g — t o Hershey 

Creamery i n Harrisburg? 

A I'd say around seven. 

Q That would be an average over a year's period of 

t ime? 

A Yeah, more or less. 

Q How many shipments do you average on a weekly 

basis from Johnstown to Mayfair's f a c i l i t y i n Somerset? 

A Well, r i g h t now i t ' s about one a week but i t 

v a r i e s . I t ' s sporadic. 

Q What are the f r e i g h t charges on the movements 

from Somerset to Hershey Creamery i n Harrisburg? 

A $266. 

Q So t h a t ' s a f l a t r a t e t h a t ' s charged i n each and 

every case, $266 per load? 

A Yes. 

Q And what about the Johnstown to Somerset 

movement? What are the f r e i g h t charges on that? 

A $130. 

Q What amount of equipment does your company 

presently operate? 

A We have three t r i - a x l e s , a f u e l tanker. 

Q Those are t r a c t o r s then? 

A They are t r i - a x l e s and we have three t r a c t o r s and 

three tanker t r a i l e r s . 
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Q I'm sorry. What i s a t r i - a x l e then, i f you could 

def i n e that f o r the record? 

A I t i s a s t r a i g h t t r u c k . 

Q I n other words, the e n g i n e — 

ADMINISTRATIVE LAW JUDGE COHEN: What was that? 

MR. GRAY: I t ' s a s t r a i g h t t r u c k , he said. 

BY MR. GRAY: 

Q You mean the engine--there's no separate t r a c t o r 

and t r a i l e r or there's no t r a c t o r and t r a i l e r . I t ' s one 

uni t ? 

A Right. 

Q So I've probably confused everything. You have 

three t r i - a x l e s and a 1 so you have three t r a c t o r s and 

three t r a i 1 e r s ? 

A Yes. 

Q Do you provide c e r t a i n equipment regu1ar1y to 

Mayfair? 

A Yes. 

Q And what amount of equipment do you regu1ar1y 

provide to Mayfair? 

A Four of those are dedicated to Mayfair. 

Q They're not dedicated to the exclusive use of 

Mayfair? 

A No, but p r e t t y much to t h e i r top b u i l d i n g . 

Q Now, have you been able to meet the 
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t r a n s p o r t a t i o n needs of Mayfair? 

A Yes. 

Q Have you ever ever not provided equipment to 

Mayfair where they requested i t ? 

A No. 

Q There was some testimony from the witness from 

Mayfair i n t h i s case that there had been some possible 

c r i t i c i s m of your service by Hershey Creamery. Did you 

look i n t o t h a t matter? 

A Yes, I d i d . We found out th a t i t was not Mr. 

Pickard's problem at that time. I t was being hand lied by 

Mr. Randall, and t h i s i s where a l o t of the problems 

s t a r t e d from. The loads were not being loaded on time. 

The trucks were g e t t i n g down there l a t e . 

Q Down where late? 

A Down to Hershey. 

Q They were g e t t i n g down to Hershey l a t e because 

they were being sent out l a t e , correct? 

A Yes. And there wasn't a good l i n e of 

correspondence between Mr. Randa11 myse1f and Hershey 

Creamery. We had addressed t h i s problem numerous times 

i n Mr. Northway's o f f i c e . 

Q Now, d i d you s p e c i f i c a l l y meet w i t h someone at 

Hershey Creamery to review t h i s matter? 

A I c a l l e d Mr. Tom Ryan and we discussed i t , and 
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what we d i d was we took the weigh b i l l s and the times 

they were weighed out. From the time they got from the 

sea 1es to Hershey Creamery was three hours. 

Q And what i s your a l l o t t e d time to get from the 

Somerset f a c i l i t y to Hershey Creamery? 

A Three hours. 

Q I n other words, that's the t r a v e l time? 

A Yes. 

Q So i n reviewing the weigh b i l l s , what d i d you 

f i n d was causing the problem that Hershey was 

complaining about? 

A Well, the problem was th a t the loads weren't 

being loaded on time, and Mr. Ryan was being t o l d that I 

d i d not have the equipment there on time. 

Q Was th a t at a l 1 true? 

A No. 

Q So i n other words, your equipment was there on 

time; but i t was not being loaded by Mayfair when you 

got i t there which was causing the shipments to not get 

to Hershey when they wanted i t , correct? 

A Yes. As a matter of f a c t , the week that t h i s 

problem s t a r t e d , I had two trucks s i t t i n g there f o r 

eleven hours that day, w a i t i n g to get loaded and they 

were l a t e . 

Q And d i d you have the meeting w i t h the personnel 
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at Hershey Creamery? 

A Yes. 

Q And a f t e r the meeting, were they completely 

s a t i s f i e d t h a t i t was not your fau1t? 

A Yes. 

Q And d i d they t e l l you that? 

A Yes, they d i d . 

Q And have you, subsequently since Mr. Pickard has 

been invo Ived i n t h i s s i tuat i o n — h a s the s i t u a t i o n .or 

the problem that you j u s t 'discussed b a s i c a l l y resolved 

i t s e l f ? 

A Yes, i t has. 

Q And now they're g e t t i n g loaded on time, and i t ' s 

g e t t i n g to Hershey on time? 

A Yes, and there's no problems, 

Q Was there p r e v i o u s l y a s i m i l a r problem w i t h Gold 

Bond Ice Cream? 

A Yes, there was. 

Q Those were o u t - o f - s t a t e shipments, correct? 

A Yes, i t was. 

Q And was th a t problem created by s i m i l a r 

circumstances t o what you j u s t discussed? 

A Yes. 

Q You have no c o n t r o l , do you, over when Mayfair 

s t a r t s loading your equipment? 
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A NO. 

Q You j u s t put the equipment there f o r them to 

load? 

A Yes. 

Q I s t h i s t r a f f i c that you handle f o r Mayfair 

important to your company? 

A Yes. I t ' s very important. 

Q I f you were to lose t h i s t r a f f i c , these seven 

shipments per week to Hershey and the one shipment per 

week from Johnstown to Mayfair, what e f f e c t would that 

have on your company? 

A I t would be very devastating. 

Q What are your revenues—what were your revenues 

fo r 1990, approximately? 

A $500,000. 

Q Approximately, what amount of revenues do you 

derive from Mayfair? 

A I believe i t was around $200,000. 

Q Of that amount, $200,000 i n c l u d i n g ICC and PUC? 

A Yes. 

Q Do you know what amount of i t i s PUC only? 

A I would say h a l f of i t , $100,000. 

Q So i f you were to lose 20 percent of your 

revenues, what e f f e c t would i t have on your operation? 

A I t would be very devastating. I'd have to lay 
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o f f dr i vers. 

Q Is the t r a f f i c that you handle f o r M a y f a i r — i s 

t h a t — i s Mayfair your largest customer f o r PUC t r a f f i c ? 

A I would say i t would be our second l a r g e s t . 

Q For PUC or t o t a l ? Do you know what PUC is? I n 

other words, f o r i n t r a s t a t e business. 

A Yeah. I t would probably be our biggest. 

Q And o v e r a l 1 , would they be your second biggest? 

A Yes . 

Q Who i s your biggest? 

A Milk Marketing Incorporated. 

Q Mr. Pickard t e s t i f i e d concerning shipments t h a t 

you handle i n t o t h e i r f a c i l i t y f o r Milk Marketing. I s 

that some of what you do f o r Milk Marketing? 

A Yes. 

Q There was some t e s t imony from Mr. Pickard about 

your possibly s e l l i n g your bus iness. Do you have any 

i n t e n t i o n whatsoever of s e l l i n g your business? 

A No. At one po i n t , I had a l o t of people c a l l i n g , 

t r y i n g to buy the business. 

Q How long ago was that? 

A That was between March and A p r i l , and they were 

real 1y qui te—everybody was i n t e r e s t e d i n the Hershey 

business; and th a t was the reason I had i n t e n t i o n s of 

s e l l i n g one t r a i l e r to replace i t , not s e l l i n g the 
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e n t i r e business although people wanted to buy my 

a u t h o r i t y ; and they t r i e d t o tack t h a t onto t h i s 

t r a i l e r , but there was no i n t e n t i o n s of s e l l i n g . 

Q As you s i t here today, Mr. Fleegle, do you have 

any i n t e n t i o n whatsoever of s e l l i n g your business? 

A None. 

Q Do you i nt end to cont inue p r o v i d i n g whatever, 

service i s required by the shipper i n t h i s proceeding, 

Mayfair Creamery? 

A Would you ask that again? 

Q Do you intend to continue p r o v i d i n g whatever 

service Mayfair Creamery c a l l s upon you to provide? 

A Yes. 

Q Do you want to continue p r o v i d i n g the same leve l 

of service t h a t you're pr e s e n t l y p r o v i d i n g or more 

service? 

A Yes. 

Q Now, the movements th a t you hau1 from Somerset to 

Hershey Creamery i n Harrisburg—what are the commodities 

that you haul? 

A Cream condense mainly. 

Q Are your vehicles s u i t a b l e f o r p r o v i d i n g that 

t r a n s p o r t a t ion? 

A Very su i tab 1e. 

Q Have you ever had complaints from Mayfair about 
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not having s u i t a b l e vehicles? 

A No. 

Q Have you b a s i c a l l y ever had complaints from 

Mayfair. period, except about t h i s problem w i t h g e t t i n g 

the 1oads not d e l i v e r e d on time because the f re i g h t 

wasn't ready on time? 

A No, occasionally. The only t h i n g I could t h i n k 

of i s a convenient leaking or something, something minor 

from the company. 

Q Did you make a p r o f i t l a s t year or lose money? 

A I l o s t money l a s t year. 

Q Do you know how much money you lost? 

A Around $16,000. 

Q $16,000 on almost $500,000, roughly? 

A Yes. 

Q I f you were to lose the loads t h a t you're hauling 

f o r Mayfair or any of the loads that you're hauling f o r 

Mayfair, what e f f e c t would that have on your f i n a n c i a l 

s i t u a t i on? 

A Oh, i t wouId hurt i t r e a l l y bad, and I'd have to 

lay o f f d r i v e r s . I'd have to w o r k — t h e work j u s t i s n ' t 

that easy to pick up. 

Q Mr. Fleegle, why are you opposing t h i s 

a p p I i cat ion? 

A Well, I r e a l l y f e e l that there's adequate 
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c a r r i e r s there now that can do the job. 

Q I n c l u d i n g you? 

A Yes, i n c l u d i n g myself, Milk Transport. I t ' s been 

the p a s t — M a y f a i r i s not one tha t ' s committed to f o l l o w 

up on the PUC r u l e s , and that's been noted time and 

again; and we a l l got to f o l l o w the law, and there's 

enough there that the haulers t h a t are there can l i v e 

comfortably. But by c a l l i n g more people i n and d i v i d i n g 

up more, nobody can make i t . 

Q Do you desperately need t h i s business t o s u r v i v e ? 

A Desperate 1y. 

MR. GRAY: That's a l l I have. I move the 

admission of E x h i b i t P-l subject to cross examinat ion. 

ADMINISTRATIVE LAW JUDGE COHEN: Cross-examine. 

CROSS EXAMINATION 

BY MR. WALTER: 

Q Mr. F1eeg1e, you were present, I be l i e v e , when 

Mr. Pickard t e s t i f i e d , were you not? 

A Yes. 

Q And you have i n d i c a t e d that you move on an 

average c u r r e n t l y of about seven loads per week f o r 

Mayfair. 

A Yes. 

Q Do you agree w i t h Mr. Pickard's testimony t h a t i n 

the winter months, as I t h i n k he characterized i t , t h a t 

# 
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t r a f f i c f a l l s o f f by almost 50 percent? 

A Yes. 

Q And by winter months, I t h i n k he said anywhere 

from December, January, February, and maybe even i n t o 

March. I s that your r e c o l l e c t i o n as we 11? 

A Yeah, that being the slow time. 

Q Now, how many f u l l - t i m e d r i v e r s d i d you say you 

have c u r r e n t l y ? 

A Seven—six d r i v e r s and one f u l l - t i m e secretary. 

Q So you have s i x d r i v e r s . During t h a t winter 

quarter, during those winter months, do you lay those 

d r i v e r s o f f ? 

A Not normally. I t ' s o c c a s i o n a l l y happened f o r 

l i k e a week or so. 

Q You also t e s t i f i e d , I t h i n k , and please c o r r e c t 

me i f I ara wrong, that the f r e i g h t charge f o r the 

movement from Somerset to Harrisburg f o r Hershey 

Creamery i s $266? 

A Yes, i t i s . 

Q Is that the r a t e t h a t appears i n your t a r i f f 

f i l e d w i t h the comm i ss ion? 

A That was. We've since f i l e d f o r a new t a r i f f . 

Q Has that new t a r i f f r a t e been approved? 

A I believe i t ' s s t i l l i n the process. I t has not 

been approved yet. 

C O M M O N W E A L T H R E P O R T I N G C O M P A N Y (717) 761 -7150 



1 

2 

3 

4 

5 

6 

7 

8 

g 

10 

11 

12 

13 

14 

15 

16 

1.7 

18 

19 

20 

21 

22 

23 

24 

25 

Q I'm sorry. I d i d n ' t mean to i n t e r r u p t you. But 

the legal r a t e , i f you w i l l , the f i l e d r a t e , would be 

the $266 per load? 

A Yes. 

Q Have y o u - - s t r i k e t h a t . I s th a t the ra t e that 

became e f f e c t i v e on the f i l i n g of your t a r i f f a f t e r the 

approval of the a u t h o r i t y which Mr. Gray has o f f e r e d 

i n t o evidence, approximately July of 1990? 

A Could you ask me that again? 

Q You would have had to f i l e a t a r i f f w i t h the 

commission when t h i s new a u t h o r i t y was granted to you, 

approximately J u l y — t h e end of July of 1990. Has your 

rate f o r Mayfair changed since the f i l i n g of that 

i n i t i a l t a r i f f ? 

A No. 

Q And so that f o r the period of time, again 

approximately the end of July through now or whenever 

t h i s t a r i f f supplement that you're seeking to have 

approved changed, you should have been charging the $266 

per load, i s that correct? 

A Yes. 

Q Is there any time period w i t h i n the period of 

July of 1990 through July of '91 when you were charging 

d i f f e r e n t rates to Mayfair? 

A Yes. Whenever we were c a l l e d back i n to haul 
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t h i s . I spoke w i t h Mr. Northway; and I t o l d him t h a t , 

you know, we have intended to ra i s e the rate on the 

Hershey run from Somerset to Hershey; and there was a 

misunderstanding. My secretary thought to charge them 

now, and she issued them a b i l l f o r the higher r a t e , 

which the money was refunded back to Mayfair Creamery. 

Q Do you know how many of those loads were b i l l e d 

at the d i f f e r e n t rate? 

A I couldn't say. My secretary handles t h a t . 

Q Do you know what time frame that occur red? How 

many days, how many weeks, however Iong i t was? 

A Well, at that time Mr. Northway and I agreed on a 

two-week pay schedule, so I couldn't say f o r sure 

because I rea11y don't know; and tha t wouId be my 

secretary's know 1 edge, but a l l money was refunded that 

was overcharged. 

ADMINISTRATIVE LAW JUDGE COHEN: How much was the 

higher rate? 

THE WITNESS: $310 i s what the new t a r i f f i s from 

$266. 

BY MR. WALTER: 

Q Are you saying that would have occurred only 

w i t h i n a two-week period; or from now on, you've got a 

two-week pay period? I'm not sure what you're saying. 

A Yeah. When we s tar t e d — a n d I can't be sure of 

• 
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the date that we s t a r t e d . From t h a t , Mr. Northway 

agreed to pay us every two weeks, which i t ' s a c t u a l l y 

every three weeks because you issue the b i l l ; and on the 

fo11ow ing Fr i day, you're pa i d. 

Q But t h i s s t i l l does not q u i t e , I b e l i e v e , address 

how long the b i l l s were tendered to Mayfair t h a t were at 

that higher rate? 

A I t might have been two weeks. 

Q You also i n d i c a t e d i n response to some of Mr. 

Gray's testimony t h a t you f e l t t hat a l l of the problems 

w i t h the Hershey Creamery had to do w i t h the i n a b i l i t y 

to pick up the product. I s i t not cor r e c t t h a t Mr. 

Pickard himself has complained to you on more than one 

occas ion about dr i v e r s not showing up on t ime? 

A I th i n k that they were there i n time when they 

knew t h e i r load was to go. 

Q I s your answer to my question yes? He has, i n 

f a c t , communicated th a t to you? 

A Yes. Mr. Pickard and I—we have no trouble, w i t h 

communications. There's no problem w i t h t h a t . 

Q But he d i d , i n f a c t , advise you that he f e l t 

there was a problem w i t h the d r i v e r not showing up on 

time? 

A I can't t e l l and I d o n ' t — I can't r e c a l l . I 

don't r e c a l 1 . 
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Q Is i t not c o r r e c t — a n d don't l e t me put words i n 

your mouth—but d i d you a c t u a l l y e n t e r t a i n o f f e r or 

o f f e r s f o r the purchase of your business during t h i s 

period of time? 

A I was purchas ing a t r a i l e r . People wanted to buy 

the t r a i l e r w i t h the a u t h o r i t y ; and i f we might b r i n g 

names i n t o i t , i t was Mr. Boring t h a t r e a l l y was a f t e r 

my a u t h o r i t y . That was the bottom l i n e . He wanted the 

author i t y . 

He wanted the t r a i l e r , but he wanted the 

author i t y ; and I was not i n t e r e s t e d i n i t . He wanted to 

see my a u t h o r i t y . I'm sur e — h e t o l d me r i g h t out th a t 

Somerset enter t a i n e d the idea of him buying i t . He t o l d 

me t h a t . Somerset was e n t e r t a i n i n g people to come up 

and buy that a u t h o r i t y o f f of me. They were grooming 

them. 

Q I th ink you said you were purchas ing 

a u t h o r i t y — t r a i l e r . You meant to say you were s e l l i n g 

the t r a i l e r ? 

A I was s e l l i n g the t r a i l e r to Mr. Boring. 

Q And d i d you, i n f a c t , send a copy of your 

a u t h o r i t y to Mr. Boring to review? 

A Yes, I d i d . 

Q You also i n d i c a t e d t h a t you f e l t there were 

enough haulers serving t h i s area. Do you believe t h a t 
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you have an exclusive franchise f o r t h i s p a r t i c u l a r 

movement ? 

A I don't understand what you mean by t h a t . 

Q Well, do you t h i n k that no one else should be 

ab1e t o move product between Somerset and Hershey? 

I d i d n ' t say t h a t . Horst has a u t h o r i t y to haul 

I mean, there's adequate people there to haul 

A 

that 

t h a t . 

Q Do you know where Horst Transport i s located? 

A Ves. 

Q Where? 

A Hagerstown, Maryland. 

Q And do you know where Milk Transport i s located? 

A Yes. 

Q Where are they? 

A Grove C i t y . 

MR. WALTER: That's a l l I have, Your Honor. 

ADMINISTRATIVE LAW JUDGE COHEN: Have you been 

c i t e d by the PUC f o r any v i o l a t i o n s w i t h i n the l a s t two 

years? 

THE WITNESS: None. 

ADMINISTRATIVE LAW JUDGE COHEN: Thank you. 

MR. GRAY: I have j u s t one question, Your Honor. 

I t h i n k j u s t one. 

REDIRECT EXAMINATION 
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BY MR. GRAY: 

Q Mr. Fleegle, was t h i s mat t e r that w a s — t h a t you 

were j u s t asked about i n v o l v i n g the t a r i f f 

s i t u a t ion—was that ent i r e 1y an honest mi stake? 

A Yes, i t was. And as a matter of f a c t , I 

contacted Mr. Northway and I t o l d him on two d i f f e r e n t 

occas ions. 

Q And has there been any c r i t i c i s m of you at a l l by 

Mayfair about t h a t mistake? 

A No. 

Q And i n f a c t , has Mayfair agreed to the increased 

t a r i f f rate that you are p u t t i n g i n t o e f f e c t ? 

A Yes. 

Q And you've had s p e c i f i c discussions w i t h Mr. 

Northway about that? 

A They knew th a t before I was h i r e d to hau1 there. 

MR. GRAY: That's a l l . Thank you. 

MR. WALTER: I don't have anything f u r t h e r , Your 

Honor. 

MR. GRAY: Move the adm i ss ion, Your Honor, again 

of E x h i b i t P-i. The Protestant r e s t s , Your Honor. 

ADMINISTRATIVE LAW JUDGE COHEN: Admitted. 

CWhereupon, the document marked as 
Protestant E x h i b i t No. 1 was received 
i n evidence.) 
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(Discussion o f f the record.) 

ADMINISTRATIVE LAW JUDGE COHEN: On the record,: 

90 days f o r September 25? Five weeks i f required, ten 

days as d i r e c t e d . 

MR. GRAY: Your Honor, not to be d i f f i c u l t — c o u i d 

we make i t 15 days t h e r e a f t e r because by the time we 

exchange i n the mails, i f e i t h e r one of us have a 

hearing or something scheduled, i t makes i t r e a l l y hard,. 

F i f t e e n days? 

ADMINISTRATIVE LAW JUDGE COHEN: Okay, 15 days. 

My p r a c t i c e i s , i n good cause, I ' l l consider an 

extension. I s there anything f u r t h e r , gentlemen? 

MR. GRAY; No. 

MR. WALTER: No. Thank you very much, Your Honor. 

(Whereupon, at 12:37 p.m., the hearing was 

adjourned.) 
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C E R T I F I C A T E 

I hereby c e r t i f y , as the stenographic 

r e p o r t e r , t h a t the foregoing proceedings were reported 

s t e n o g r a p h i c a l l y by me, and t h e r e a f t e r reduced to 

t y p e w r i t i n g by me or under my d i r e c t ! o n , and t h a t t h i s 

t r a n s c r i p t i s a t r u e and accurate record of the 

proceedings to the best of my knowledge. 
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