BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Frank and Deborah Wallace				:
							:
	v.						:		F-2014-2402294
							:
Philadelphia Gas Works				:



INITIAL DECISION


Before 
Jennedy S. Johnson
Special Agent


INTRODUCTION


		The Complainants filed a Complaint against their natural gas utility, appealing the Pennsylvania Public Utility Commission’s (Commission’s) Bureau of Consumer Services (BCS) decision denying their request for a payment arrangement.  This decision grants the Complainants a payment arrangement on their non-CAP arrearages and denies a payment arrangement on their CAP arrearages.


HISTORY OF THE PROCEEDING


On January 21, 2014, Frank and Deborah Wallace (Complainants)[footnoteRef:1] filed a Complaint with the Commission against Philadelphia Gas Works (PGW or Respondent).  The Complaint is a timely appeal of the BCS decision, dated December 19, 2013 at BCS case no. 3169196, that denied the Complainants’ request for a payment arrangement. [1:  	The Complaint was filed by Frank Wallace alone.  At the Hearing on April 30, 2014, Deborah Wallace appeared and stated that she was Mr. Wallace’s wife and wanted to pursue the Complaint, as he was unable to do so.  Mrs. Wallace testified that she was an adult living at the service address and agreed to take responsibility for the gas bills, as well as have her name added to the account.  PGW did not object.  As memorialized in my Order Closing the Record and Amending the Caption, dated June 13, 2014, the caption of this matter has been modified to reflect the addition of Mrs. Wallace.  ] 


The Complainants checked the boxes indicating “The utility is threatening to shut off my service;” “I would like a payment agreement;” and “Other” at paragraph 4 of the Commission’s Formal Complaint form.  The Complainants stated that they cannot pay the $640.86 due, but “could pay the $111.02 CRP and an additional $30.00 until the $640.86 is paid off.”  Complaint, ¶ 5.

The Respondent filed an Answer on February 12, 2014.  The Respondent admits that it provides service to the Complainants at the address shown on the Complaint and that it sent a shut off notice to the Complainants on October 28, 2013.  Answer, ¶ 4.  The Answer states that the Complainants enrolled in the Customer Responsibility Program (CRP) on September 27, 2011, and that the Complainants’ current monthly CRP payment is $111.02.  Id.  Respondent requested that the Complaint be dismissed.

By Telephone Hearing Notice dated February 25, 2014, the Commission scheduled this matter for a telephonic hearing on April 7, 2014 at 10:00 a.m. and assigned the case to me.  I issued a Prehearing Order dated February 26, 2014, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.  52 Pa.Code § 5.231(a).  On April 1, 2014, Mr. Wallace sent a fax documenting that he had a surgical procedure scheduled for the date of the hearing and requesting a continuance.  By Interim Order date April 1, 2014, I granted the request for a continuance, and the hearing was rescheduled for Wednesday, April 30, 2014.

The April 30, 2014, hearing convened as scheduled with Laureto Farinas, Esquire appearing on behalf of the Respondent with his witness Linda Pereira.  As noted above, Mr. Wallace’s wife, Deborah Wallace, appeared pro se.  After Mrs. Wallace presented her case, it became clear that the Parties needed additional time to serve or review the documents they intended to present as exhibits.  Therefore, the hearing was adjourned, and by Telephone Hearing Notice dated April 30, 2014, and by Further Hearing Order date May 5, 2014, a further hearing was scheduled for Tuesday, May 13, 2014.

I conducted the further telephonic hearing on May 13, 2014.  Mrs. Wallace appeared pro se, testified on her own behalf, and presented Wallace Exhibits 1-5, which were admitted into the record without objection.  Attorney Farinas appeared on behalf of the Respondent with his witness Wendy Vacca, Senior Customer Review Officer, and PGW Exhibits 1-4 were admitted into the record without objection.  In accordance with my directive, PGW late-filed PGW Exhibit 5 on June 2, 2014.  By Order Closing the Record and Amending the Caption, dated June 13, 2014, late-filed PGW Exhibit 5 was entered into the record, the caption was amended to reflect the addition of Mrs. Wallace, and the record was closed.  


FINDINGS OF FACT

		1.	The Complainants in this case are Frank and Deborah Wallace, who reside on Princeton Avenue in Philadelphia, PA (service address).

		2.	The Respondent in this case is Philadelphia Gas Works.

3.	The Complainants are the only two residents at the service address.

4.	Neither of the Complainants are currently employed.

5.	Mr. Wallace receives $1,114 a month in Social Security Disability and $170 a month in food stamps – a total monthly income of $1,284.  Wallace Exhs. 4 at 5 and 3 at 7.

6.	As their total monthly income is $1,284 for a family of two, the Complainants are Level 1 customers.  78 Fed. Reg. 5182 (2013); 66 Pa.C.S. § 1405(b)(1).

7.	The Complainants were enrolled in PGW’s Customer Responsibility Program (CRP), the Company’s customer assistance program (CAP), on September 27, 2011.  PGW Exh. 3 at 7.

8.	Wendy Vacca is a Senior Customer Review Officer for Philadelphia Gas Works.

9.	Ms. Vacca testified that the Complainants have a past due balance as of May 5, 2014 of $874.69, consisting of $635.96 in CRP arrears and $238.73 in non-CRP arrears.

10.	Ms. Vacca testified that Complainants had received nine Company payment arrangements since 2004 that have been broken.  Of the nine payment arrangements, Complainants have had only one since August, 2009.  Complainants have never had a Commission-issued payment arrangement.  PGW Exh. 2 at 2.

11.	Mrs. Wallace testified that the arrearages resulted from an inability to pay her bills in 2011 when her husband was injured in an accident and when Mr. Wallace was not yet qualified for and receiving Social Security disability.

12.	The Complainants failed to make any payments from September, 2011 to March, 2012.  PGW Exh. 3 at 4.

13.	Mr. Wallace began receiving Social Security Disability in March, 2012.  Wallace Exh. 4 at 1.

14.	Since March, 2012, the Complainants have received twenty-four (24) bills and have made twenty-four (24) payments in full.  PGW Exh. 3.

15.	The Complainants applied for and received LIHEAP grants in the amounts of $106.00 and $114.00 on November 9, 2012, and October 4, 2013, respectively.  The Complainants also received a LIHEAP crisis grant in the amount of $400.00 on February 25, 2013.  Wallace Exh. 5; PGW Exh. 5.

DISCUSSION

The Complainants in this proceeding have the burden of proof to show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  The Complainant must establish their case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet their burden of proof, the Complainants must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Here the Complainants allege that they received a termination notice and request a payment arrangement.  Complaint, ¶¶ 4-5.

This case involves the Complainants’ residence at Princeton Avenue in Philadelphia, PA.  The Complainants are the only two residents at the service address.  Mr. Wallace suffered an injury and has had many surgeries as a result.  For a period of time after his injury, while his application for Social Security Disability was pending, the Complainants had no income.  Currently, Mr. Wallace receives $1,114 a month in Social Security Disability and $170 a month in food stamps, for a total monthly income of $1,284.  Wallace Exhs. 4 at 5 and 3 at 7.

The Complainants were enrolled in PGW’s Customer Responsibility Program (CRP), the Company’s customer assistance program (CAP), on September 27, 2011.  PGW Exh. 3 at 7.  Company witness Wendy Vacca, a Senior Customer Review Officer, testified that the Complainants have a past due balance as of May 5, 2014 of $874.69, consisting of $635.96 in CRP and $238.73 in non-CRP arrears.  Mrs. Wallace testified that the arrearages resulted from an inability to pay her bills in 2011 when her husband was injured in an accident and Mr. Wallace was not yet qualified for and receiving Social Security disability.  The Complainants failed to make any payments from September, 2011 to March, 2012.  PGW Exh. 3 at 4.  However, since Mr. Wallace began receiving Social Security Disability in March 2012, the Complainants have received twenty-four (24) bills and have made twenty-four (24) payments in full.  Wallace Exh. 4 at 1; PGW Exh. 3.

Ms. Vacca testified that Complainants had received nine Company payment arrangements since 2004 that have been broken.  Of the nine payment arrangements, Complainants have had only one since August, 2009.  Complainants have never had a Commission-issued payment arrangement.  PGW Exh. 2 at 2.

Mr. and Mrs. Wallace’s Complaint requests that the Commission order a payment arrangement so that the Wallaces can avoid termination of service.  The Responsible Utility Customer Protection Act, 66 Pa.C.S. Sections 1401-1418, applies to this proceeding.  The Public Utility Code permits the Commission to grant one (1) payment agreement and dictates its terms.  66 Pa.C.S. § 1405(b).  As was noted above, the Complainants have not received a payment agreement from the Commission.

Recently, in Hewitt v. PECO Energy Co., the Commission held that it retained authority to issue a payment arrangement for the non-CAP portion of a mixed arrearage.  Docket No. F-2011-2273271 (Order entered September 12, 2013) (Hewitt).  The Commission emphasized that the issuance of a payment arrangement was a matter within the Commission’s discretion.  In Hewitt, the Commission determined that the Complainant, a former CAP customer, was not entitled to a payment arrangement for her non-CAP arrearages because of her poor payment history and her inability to keep prior payment agreements.  Hewitt at 11-12.

In this case, the Complainants have a past due balance as of May 5, 2013 of $874.69, consisting of $635.96 in CRP arrears and $238.73 in non-CRP arrears.  The Commission has no authority, pursuant to 66 Pa.C.S. Section 1405(c), to order a payment arrangement on the CRP arrearage of $635.96.  Pursuant to Hewitt, however, the Commission may, at its discretion, issue a payment arrangement for the $238.73 non-CRP portion of the Complainants’ arrearage.

I conclude that the Commission should exercise that discretion in this case.  Unlike the Complainant in Hewitt, the Complainants in this case have a good payment history, having paid in full all twenty-four (24) bills issued since Mr. Wallace received Social Security Disability.  Additionally, the Complainants applied for and received LIHEAP grants in the amounts of $106.00 and $114.00 on November 9, 2012, and October 4, 2013, respectively.  Wallace Exh. 5; PGW Exh. 5.  The Complainants also received a LIHEAP crisis grant in the amount of $400.00 on February 25, 2013.  Wallace Exh. 5; PGW Exh. 5.  These actions demonstrate the Complainants’ good faith efforts to be responsible for their utility bill and warrant the Commission exercising its discretion, as discussed above, to allow the Complainants a payment agreement.  This finding of good faith is consistent with Commission precedent where paying 26 payments over the prior 46 months, Evelyn Washington v. Equitable Gas Co., LLC, Docket No. C-2009-2096864 (Initial Decision made final by Order entered December 4, 2009), was found to be a good faith effort on the part of the customer.[footnoteRef:2]  The Wallaces’ efforts, making 24 of 24 payments in full, warrant a finding of good faith on their part.  From these facts, I conclude that as the Complainants have not previously received a Commission-issued payment agreement, and as the Complainants have made reasonable efforts to pay their bills in a timely fashion, that the Wallaces are entitled to a Commission-ordered payment arrangement on their non-CRP arrears. [2:  	I would note that the Commission has previously found that paying only 6.6% of the bill over 18 months, George Crawford v. National Fuel Gas Distribution Corp., Docket No. C-20066348, (Final Order entered December 6, 2007); two payments over 15 months, Courtney L. Gagnon v. UGI Utilities, Inc. – Gas Division, Docket No. F-02225589 (Opinion and Order entered January 16, 2009); and one payment in three years, Christine M. Hock v. UGI Utilities, Inc. – Gas Division, Docket No. F-02097811 (Opinion and Order entered January 16, 2009), were not good faith efforts on the part of the customer.  ] 


At the time of the hearing, Mrs. Wallace testified that her household income consisted of $1,114 a month in Social Security Disability and $170 a month in food stamps, for a total monthly income of $1,284.  Wallace Exhs. 4 at 5 and 3 at 7.  The Complainants are the only two residents at the service address.

[bookmark: _GoBack]The federal poverty guidelines, effective January 24, 2013, provide that for a household of two (2), 100% of the federal poverty level is $1,295.50.  78 Fed. Reg. 5182 (2013).  The Complainants’ gross household income therefore places them at less than 100% of the federal poverty level and makes the Complainants Level 1 income customers.  As a Level 1 income customers, pursuant to 66 Pa.C.S. Section 1405(b)(1), the Complainants have five years or sixty months to pay their unpaid balance with the Respondent.

Accordingly, the Commission has the authority to establish a payment agreement of sixty (60) months for the Complainants.  66 Pa.C.S. § 1405(b)(1).  Beginning with the first bill following the Commission’s Final Order in this case, the Complainants are required to pay their monthly bill plus an amount equal to one sixtieth (1/60th) of the non-CRP balance accrued on their account.  If Mr. and Mrs. Wallace fail to keep this payment schedule, PGW is authorized to suspend or terminate their service in accordance with the Commission’s statute and regulations.

The Complaint is denied in part and sustained in part.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa.C.S. § 701

		2.	Pursuant to 66 Pa.C.S. Section 332(a), the burden of proof in this proceeding is on the Complainant.

		3.	The Responsible Utility Customer Protection Act, 66 Pa.C.S. Section 1401-1418, applies to this proceeding.

4.	The Commission is authorized to establish a payment arrangement between a public utility and a customer. 66 Pa.C.S. § 1405(a).

5.	The Complainants have failed to meet their burden of proving that they are entitled to a payment arrangement on the CRP portion of their bill.  66 Pa.C.S. § 1405(a).
	
		 6.	The Complainants have met their burden of proving that they are entitled to a payment arrangement on the non-CRP portion of their bill.  66 Pa.C.S. § 1405(a).

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Formal Complaint filed by Frank and Deborah Wallace against Philadelphia Gas Works at Docket No. F-2014-2402294 is denied in part and sustained in part.

		2.	That the Complaint is denied as to Frank and Deborah Wallace’s request for a payment agreement on the portion of their balance that is subject to Customer Assistance Program rates.

		3.	That the Complaint is sustained as to Frank and Deborah Wallace’s request for a payment agreement on the portion of their balance that is not subject to Customer Assistance Program rates.

		4.	That the Complainants shall pay Philadelphia Gas Works on or before the monthly billing due date, their monthly bill amount plus 1/60th of the non-CRP arrearage owed on this account, to be calculated as of the date the Commission enters its Order in this case, and giving credit for any payment made.

		5.	These payments shall commence with the first monthly bill received after entry of the Commission’s Order in this case and continue thereafter on the due date for the payment of each regular monthly bill, until the arrearage on this account has been paid in full.

6.	That, as long as the Complainants comply with the terms of this Order, Philadelphia Gas Works shall not suspend or terminate their utility service except for valid safety or emergency reasons.

7.	That, if Frank and Deborah Wallace fail to comply with the terms of this Order, Philadelphia Gas Works is authorized to suspend or terminate their utility service in compliance with all applicable tariff and regulatory requirements, and to take any other action permitted by law.

		8.	That the case at Docket No. F-2014-2402294 is marked closed.


Date:	June 16, 2014		/s/					
		Jennedy S. Johnson
		Special Agent
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