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ORDER
BY THE COMMISSION:  
I.	Background
Before us for disposition are the Petition of The North-Eastern Telephone Company Re Offsetting STAS Through the Service Price Index (Petition) and the related North-Eastern Telephone Company PSI/SPI Filing for Year 2014.  We include the 
North-Eastern Telephone Company’s Amended Alternative Regulation and Network Modernization plan because the Petition requires a revision to that Plan.  We hereby consolidate these proceedings for purposes of disposition.  
The North-Eastern Telephone Company (North-Eastern or Company), utility code 312450, is a small rural telephone company serving customers in Wayne County.  The Company’s approved Alternative Regulation and Network Modernization Plan (Plan) may be found at Docket No. P-00981435F1000.[footnoteRef:1] [1:  Petition for Amended Alternative Regulation and Network Modernization Plan of The North-Eastern Telephone Company, Docket No.  P-00981435F1000 (Order entered June 23, 2005).] 


North-Eastern timely filed its 2014 North-Eastern Telephone Company Price Stability Index/Service Price Index (PSI/SPI) Report with the Commission on May 1, 2014.  That Report proposed to roll North-Eastern’s negative State Tax Adjustment Surcharge (STAS) into its basic rates on a revenue neutral basis with an offsetting increase to the Service Price Index (SPI).  The proposed STAS treatment differed from how North-Eastern administered its STAS in previous years, which was to use banked PSI revenues to offset STAS adjustments.  The Commission received no formal complaints or protests in response to that filing.
For reasons discussed below, the Petition addressed here was filed on May 1, 2014, pursuant to 52 Pa. Code § 5.41 seeking approval for the use of the North-Eastern SPI component of the North-Eastern Chapter 30 Plan (Plan) to offset changes in the tax rates as tracked by the STAS.
The request for the change was necessary because, by Secretarial Letter dated October 7, 2013, at Docket No. R-2013-2380644, we previously permitted North-Eastern to utilize its banked PSI revenues to satisfy tax changes normally requiring a recalculation of its STAS rate.  North-Eastern believed that its existing Chapter 30 Plan permitted it to use the SPI as an alternative source of revenue offset regarding its STAS and seeks confirmation that it can use the SPI as an alternative revenue source to offset a declining STAS.
II.	The North-Eastern Telephone Company PSI/SPI Filing
As a result of the passage of Act 183 of 2004, companies with Chapter 30 Plans are entitled to significantly lower inflation offset values within their respective price cap formulas in exchange for a commitment to accelerated broadband deployment.  Inflation offsets previously ranging from 2% to 2.93% were reduced to either 0% or 0.5%, depending on each company’s Chapter 30 Plan.  In this Company’s case, the inflation offset was reduced from 2% to 0%.  Accordingly, annual Price Stability Plan (PSP or Plan) filings have the potential for substantial revenue and rate impacts on end-user consumers.
Under the Company’s PSP, the Price Stability Index (PSI) calculates the allowable change (increase or decrease) in rates for noncompetitive services based, in part, on the Gross Domestic Product Price Index (GDP-PI).  The Service Price Index (SPI) tracks the prior changes for noncompetitive services related to PSI.  The PSP also contains special provisions for protected services and addresses revenue neutral rate adjustments to the rates for noncompetitive services.  The PSP set forth in the Company’s Chapter 30 Plan is a complete substitution of rate base/rate of return regulation.  Noncompetitive services are defined as regulated services or business activities that have not been determined or declared to be competitive.  Further, the Company’s Chapter 30 Plan acknowledges that nothing in its Plan shall be construed to limit the requirement under 66 Pa. C.S. § 1301 that rates shall be just and reasonable.  
On May 1, 2014, the Company filed its annual PSI/SPI Report using the change in 2012 and 2013 3rd quarter GDP-PI, which equates to a 1.272% increase in the PSI.  When applied to the previous PSI of 119.34, this produces a new PSI of 120.86.  Applying this change to current non-competitive revenues of $4,497,151 yields a maximum allowed non-competitive revenue increase of $57,204.  
The SPI indicates the cumulative price changes from current and prior years and tracks the actual total price changes for noncompetitive services.  As the first step of a 
2-step process, North-Eastern in its PSI/SPI filing proposes to reduce its STAS by $126,680 and roll that reduction into basic rates.  As step two, North-Eastern’s PSI/SPI filing also  proposes to increase its SPI-related revenues by that same amount – $126,680 – to offset the negative STAS roll in.  This increase will be taken from North-Eastern’s existing bank of revenues.  When applied to its current SPI of 100.10, the Company’s increase will produce a new SPI of 102.92.  The Company proposes to implement its Plan and eliminate any impact on local and access customers by increasing proposed basic area revenues by $88,309 and proposed network access revenues by $38,371.[footnoteRef:2]  Because the increase in the SPI offsets the negative STAS roll-in, the Company’s proposal is revenue-neutral.  No complaints were filed and no hearings were held.   [2:  Because intrastate terminating access rates mirror interstate rates and are on a schedule to be reduced to zero, the Company proposes to adjust originating access rates only.  We note that the FCC’s USF/ICC Transformation Order of November 11, 2011 does not directly affect the proposed intrastate originating switched access rate adjustment.  In re Connect America Fund, et al., WC Docket No. 10-90 et al. at ¶¶ 801 and 805 (FCC, Rel. Nov. 18, 2011), Report and Order and Further Notice of Proposed Rulemaking, slip op. FCC 11-161, 26 FCC Rcd 17663 (2011), and subsequent Reconsideration and Clarification rulings (collectively FCC USF/ICC Transformation Order), aff’d In re FCC 11-161, (10th Cir., No. 11‑9900, May 23, 2014).] 

Consistent with the Commission-approved Protective Order entered June 30,2008, at Docket Number P-2008-2041534 and pursuant to 52 Pa. Code § 5.423, the Company has marked specific information in its filing as proprietary.
A.	Discussion 
1.	Plan Provisions 
Part 3.A.7 of the Company’s Chapter 30 Plan states the following regarding banking:  “If the Company elects not to increase its rates by the full amount allowed under the terms of the Plan, including exogenous events in a given year, the Company may increase its rates in future years to reflect the full amount of the allowable increases previously deferred.  The Company may bank increases for a period not to exceed four (4) consecutive years.   The Company may not bank decreases, but may offset increases with decreases for banking purposes. The Company will not, however, attempt to recover any revenues foregone as a result of deferring the increase in prices.” 

By Secretarial Letter dated October 7, 2013, at Docket No. R-2013-2380644, we previously permitted North-Eastern to utilize its banked PSI revenues to satisfy tax changes normally requiring a recalculation of its STAS rate.

Part 3.A.10 of the Company’s Chapter 30 Plan states the following regarding its annual PSI/SPI filings: “The Company shall provide fifteen (15) days advance notice of filing to the Commission, which shall generally describe the anticipated filing. … A Commission Order must be entered within sixty (60) days of the filing … otherwise [any] tariff(s) shall become effective as filed. … Such rates shall be deemed 
Commission-made.”

2.	PSI/SPI Calculations 
Our review of the calculations submitted by North-Eastern indicates that they are accurate and consistent with the terms of the Company’s Price Stability Plan formula approved in its Chapter 30 Plan at Docket No. P-000981435F1000.  Therefore, we shall approve North-Eastern’s 2014 PSI/SPI calculations.
3.	Banked Revenues
The Company will bank the entire $57,204 available in its current filing for future use.  When combined with the current cumulative balance of $194,285 a new cumulative bank of $251,489 is produced and carried forward.  We note that in accordance with North-Eastern’s Chapter 30 Plan, deferred increases shall carry no interest.
	
THE NORTH-EASTERN TELEPHONE COMPANY 2014 PSI FILING BANK SUMMARY

Banked revenue increase from 2014                                                                          $ 57,204
Banked revenue increase from 2013                                                                          $ 73,932
Banked revenue increase from 2012                                                                          $ 125,230
Banked revenue increase from 2011                                                                          $ 60,327
Banked revenue increase from 2010                                                                          $ 29,806
Bank used 2013 STAS Adjustment                                                                            $(126,680)  
Add back 2013 Unused STAS                                                                                    $ 31,670

TOTAL CUMULATIVE BANKED REVENUE                                                   $ 251,489                                                                                                                                             



III.	Legal Requirements to Implement the Proposed Change
Currently, North-Eastern is permitted to use banked PSI revenues to offset a negative STAS rate.  North-Eastern now proposes to roll a negative STAS surcharge into basic rates and seeks approval to offset a declining STAS by increasing the SPI.  Going forward, North-Eastern proposes that it be allowed to offset future STAS decreases through either banked PSI revenues or increases to the SPI.

Because the proposal introduces a change in the treatment of the STAS adjustment in a manner that is not specifically authorized by our 2013 Secretarial Letter, we believe that the Company’s Chapter 30 Plan must be changed to clarify that North-Eastern can use the SPI as an alternative revenue source to offset a declining STAS.  The Public Utility Code governs changes to approved Chapter 30 Plans.  The pertinent provisions of 66 Pa. C.S. § 3013, Continuation of Commission-approved alternative regulation and network modernization plans, provide: 
(a)	General rule. --An alternative form of regulation plan and network modernization plan approved by the commission for a local exchange telecommunications company as of December 31, 2003, shall remain valid and effective except as may be amended at the election of the local exchange telecommunications company as authorized by this chapter.  The commission shall allow a previously approved plan to be amended to conform to any changes made under this chapter and shall not require any other changes to the plan.

(b)	Limitation on changes to plans. --Except for changes to existing alternative form of regulation and network modernization plans as authorized by this chapter, no change to any alternative form of regulation or network modernization plan may be made without the express agreement of both the commission and the local exchange telecommunications company.
66 Pa.C.S. § 3013(a) and (b).  Thus, Chapter 30 permits a local exchange telecommunications company to alter its existing Chapter 30 Plan as North-Eastern proposes here.  In addition, Chapter 30 does not require the proposed change.  Rather, the proposed change is voluntary on the part of North-Eastern.  Under these Sections of the Public Utility Code, the Commission cannot require a local telecommunications company to make any particular change not required by statute; still, the Commission must provide its express agreement to any utility-proposed change in an approved Chapter 30 Plan.
	Based on the nature of the North-Eastern proposal and the fact that our 2013 Secretarial Letter did not specifically authorize the proposed change in the treatment of STAS, the Commission believes that an amendment is necessary to the North-Eastern Chapter 30 Plan.  Also, to engage in a complete analysis of the North-Eastern proposal and to provide all interested parties with notice and the opportunity to be heard, 
North-Eastern was required to file a petition requesting approval of the proposed change.  
	Under Section 332(a) of the Public Utility Code, a party petitioning the Commission for relief has the burden of proof.  66 Pa. C.S. § 332(a).  Here, that burden resides with North-Eastern.  The "burden of proof" means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  Regarding the granting of an unopposed petition, evidence suitable to meet that required standard is reliable, probative, and substantial.  66 Pa. C.S. § 332(b).  Such evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established and is evidence that a reasonable mind might accept as adequate to support a conclusion.  See Norfolk & Western Ry. Company v. Pennsylvania Public Utility Commission, 489 Pa. 109, 127 (1980); Erie Resistor Corp. v. Unemployment Compensation Board of Review, 194 Pa. Super. 278, 281 (1961); Murphy v. Pa. D.P.W., 480 A.2d 382, 387 (Pa. Commw. 1984).  In addition, the Commission is not required 
to accept uncontradicted evidence as sufficient to meet the evidentiary standards of 
66 Pa. C.S. § 332.  Wintermyer v. Workers' Comp. Appeal Bd., 571 Pa. 189, 199 (2002) (trier of fact not required to accept uncontradicted testimony as true).		

	In addition, our regulations governing petitions provide for adequate public notice of the relief sought.  52 Pa. Code §§ 5.41 et seq.  The regulations not only require service on the statutory and regulatory advocates, but also on “all persons directly affected and on other parties whom petitioner believes will be affected by the petition.”  
	To satisfy these requirements, North-Eastern filed the instant Petition with the Secretary’s Bureau on May 1, 2014.  To provide for adequate public notice the Secretary’s Bureau submitted it for publication in the Pennsylvania Bulletin, which occurred on Saturday, May 17, 2014.  44 Pa. B. 1407.  The Pennsylvania Bulletin provided interested parties until June 2, 2014, to file answers or petitions to intervene.  One responsive letter was received.  

IV.	Discussion 
The proposed change in the administration of the Plan regarding the treatment of STAS is a change that triggers the requirement of our approval under 66 Pa. C.S. § 3013(b).  The proposed change alters the administration of the Plan in a manner that will directly affect jurisdictional revenues for protected services.  In addition, the filing of a petition for approval of the modification of an existing Chapter 30 Plan is the correct procedural mechanism under which the Commission may consider changes of this type. 

On June 2, 2014, the Office of Consumer Advocate (OCA) filed a timely letter response to the Petition.  The OCA provided that it did not oppose the change requested by North-Eastern subject to three conditions.  First, the OCA opined that relief should be prospective only beginning with the 2014 PSI/SPI filing.  Second, the OCA wrote that “the amount of the increase in the SPI, following a STAS decrease offset by a decrease to the Company’s bank of allowed increases, will be limited to the size of the bank.”  The OCA concluded that the relief granted in the Petition should be limited to North-Eastern because other Chapter 30 companies have different relationships between the level of taxes in base rates, STAS amounts, and changes in future PSI/SPI filings.
As we concluded above, a petition to modify an existing Chapter 30 Plan is required under these circumstances.  Like the OCA, we too understand that the modification proposed by North-Eastern is prospective, and will not serve to restate North-Eastern PSI/SPI filings previously approved by the Commission.  Regarding the remaining condition addressed by the OCA – that any STAS offsets be limited to the size of the bank –, we do not find that situation presently before us.  As the OCA notes, future filings may present the Commission with different relationships between the level of taxes in base rates, STAS amounts, and changes in future PSI/SPI filings.  We conclude that we will take each PSI/SPI filing submitted for Commission approval in turn; we need not attempt to address all permutations within the confines of this Order.   
V.	Disposition 
We find that North-Eastern is permitted to alter the administration of its Chapter 30 Plan and change its treatment of STAS, in accordance with this Order.  We find that the rate effect of the change, which is revenue-neutral, is consistent with the Plan requirement that nothing in its Plan shall be construed to limit the requirement under 
66 Pa. C.S. § 1301 that rates shall be just and reasonable.  We conclude that the resulting rates are permitted to go into effect and that the proposed amendment to the North-Eastern Chapter 30 Plan is in the public interest.   
We note, however, that this approval is limited to North-Eastern.  While this approval will serve as a template for other Chapter 30 companies, each company requesting such a change must approach the Commission for approval to amend its plan.
VI.	Conclusion
The Company’s 2014 PSI/SPI calculations, cumulative banked amounts, and proposed Plan amendment are approved, consistent with this Order; THEREFORE,
IT IS ORDERED:
1.	That the Petition of The North-Eastern Telephone Company Re Offsetting STAS Through the Service Price Index at Docket No. P-2014-2420108 and the 2014 North-Eastern Telephone Company’s PSI/SPI Filing at Docket No. R-2014-2416859 are consolidated for purposes of disposition.
2.	That The North-Eastern Telephone Company’s 2014 PSI/SPI report filed on May 1, 2014, is in compliance with its Commission-approved Amended Chapter 30 Plan.
3.	The proposed change does not require the filing of a tariff supplement because it has no tariff rate effect and is revenue neutral.
4.	That The North-Eastern Telephone Company file a revised Amended Chapter 30 Plan noting the changes approved in this Order with the Secretary’s Bureau within 60 days of the entry of this Order and also serve a copy to the Office of Consumer Advocate, Office of Small Business Advocate, and the Bureau of Investigation and Enforcement.  The North-Eastern Telephone Company is to provide both a redline version marking the changes and a final version with all changes incorporated therein.
5.	That a copy of this Order be served on the Office of Consumer Advocate, Office of Small Business Advocate, and the Bureau of Investigation and Enforcement.
6.	That the cases be marked closed.  
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Rosemary Chiavetta
Secretary





(SEAL)

ORDER ADOPTED:  June 19, 2014

ORDER ENTERED:  June 23, 2014
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