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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision Sustaining Preliminary Objections and Dismissing Complaint (Initial Decision or I.D.) of Administrative Law Judge (ALJ) David A. Salapa, issued on January 14, 2014, in the above-captioned proceeding.  Exceptions have not been filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. 
§ 332(h).  For the reasons stated below, we shall reverse the ALJ’s Initial Decision, in part, and remand this proceeding to the Office of Administrative Law Judge (OALJ) for further proceedings as may be necessary, consistent with this Opinion and Order.   


History of the Proceeding

On November 7, 2013, Joseph D. Orach (Complainant) filed a Formal Complaint, alleging that PPL Electric Utilities Corporation’s (PPL) vegetation management practices, in PPL’s transmission line right-of-way which crosses the Complainant’s property, were unreasonable.  The Complainant requested that the Commission direct the Respondent to not remove the vegetation and to cease spraying herbicide in the right-of-way.  The Complainant also requested that the Commission direct PPL to vacate its existing right-of-way and to negotiate a new right-of-way agreement.  

On December 9, 2013, the Respondent filed an Answer with New Matter and Preliminary Objections.  In its Answer, the Respondent admitted that it has transmission facilities located on the Complainant’s property pursuant to a valid and irrevocable right-of-way and easement.  The Respondent indicated that it plans to remove non-compatible vegetation within its right-of-way that crosses the Complainant’s property.  The Respondent also indicated that, pursuant to its right-of-way and easement, it has the right to control or remove vegetation within its right-of-way.  The Respondent stated that it has complied with the North American Electric Reliability Corporation (NERC) Standard FAC-003-1 by adopting a vegetation management policy, and that its vegetation management policy has been approved by the Federal Energy Regulatory Commission (FERC).  The Respondent averred that it must comply with the NERC Standard by removing any vegetation that has the potential to encroach on the required conductor clearances, including the vegetation found within its right-of-way.  Furthermore, the Respondent answered that it applies herbicides to its transmission line rights-of-way pursuant to its vegetation management policy, and the right-of-way and easement that crosses the Complainant’s property authorizes the use of herbicides within the right-of-way.  

In its New Matter, the Respondent asserted that the Complainant’s claims arise from a private property dispute and interpretation of the right-of-way and easement and, therefore, are within the exclusive jurisdiction of the Courts of Common Pleas.  The Respondent requested that the Complaint be dismissed for lack of subject matter jurisdiction.  

Similarly, in its Preliminary Objections, the Respondent contended that the Commission lacks jurisdiction over the subject matter of the Complaint, because the Complaint concerns a private property dispute and the interpretation of a right-of-way and easement.  The Complainant did not file an Answer to the Respondent’s New Matter or Preliminary Objections.    

In an Initial Decision, issued on January 14, 2014, ALJ Salapa sustained PPL’s Preliminary Objections and dismissed the Complaint for lack of jurisdiction.  I.D. at 12.   

Discussion

ALJ Salapa made six Findings of Fact and reached four Conclusions of Law.  I.D. at 4, 11-12.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication. 

	Additionally, any issue or argument that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 
 
We note that the ALJ’s decision involved a ruling on PPL’s Preliminary Objections.  Section 5.101 of the Commission’s Regulations, 52 Pa. Code § 5.101, sets forth the grounds for granting preliminary objections.  That section provides the following, in pertinent part: 

§ 5.101.  Preliminary objections.

[bookmark: 5.101.](a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following: 	

(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.    

52 Pa. Code § 5.101(a)(1).  

Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).
   	
The ALJ granted PPL’s Preliminary Objections on the basis that the Commission lacked subject matter jurisdiction over the entire action because it involved real property disputes.  The dismissal included not only challenges to the scope of the right-of-way, but also challenges to PPL’s actions within the right-of-way.  I.D. at 7, 11.  The ALJ also determined that the Commission could not make a finding that PPL’s vegetation management practices were unreasonable because PPL’s actions were in compliance with the NERC and FERC standards, and the Commission could not find that the NERC standards or the application of the NERC standards were unreasonable without violating the federal reliability standards in 16 U.S.C. § 824o(i)(3).  I.D. at 10-11.          

Initially, we note that the Complaint raises two distinct issues.  The first issue is the Complainant’s challenge to the right-of-way itself and the Complainant’s request that PPL negotiate a new right-of-way.  The second issue is the Complainant’s challenge to the removal of an existing thicket and PPL’s spraying practices.  

Regarding the first issue, we find that the ALJ correctly ruled that the Commission lacks subject matter jurisdiction over the scope or validity of the right-of- way.  See, Fairview Water Co. v. Pa. PUC, 509 Pa. 384, 393, 502 A.2d 162, 167 (1985).  

However, regarding the second issue, we find that the ALJ incorrectly ruled that the Commission lacks subject matter jurisdiction over vegetation management practices, including the removal of vegetation and spraying.  Legal precedent distinguishes between issues involving the grant of a right-of-way’s scope or validity, which are outside of the Commission’s jurisdiction, and the adequacy or reasonableness of the public utility’s service or actions within that right-of-way pursuant to Sections 102 and 1501 of the Code, 66 Pa. C.S. §§ 102 and 1501.  In West Penn Power Co. v. Pa. PUC, 578 A.2d 75, 77 (Pa. Cmwlth. 1990), the Commonwealth Court determined that vegetation management is a service under Section 1501 of the Code.  The Court stated that Section 1501 “clearly indicates that the utility’s ‘service’ is not confined to the distribution of electrical energy, but includes ‘any and all’ acts related to that function.”  Id.  See also, PECO Energy Co. v. Township of Upper Dublin, 922 A.2d 996, 1005 (Pa. Cmwlth. 2007); Popowsky v. Pa. PUC, 653 A.2d 1385, 1389 (Pa. Cmwlth. 1995) (holding that “a utility’s maintenance of vegetation is a regulated service even though fault, either on the part of the utility or the customer, has no relevance to the existence of vegetation maintenance as a service”).  

It is clear that the vegetation management and actions of a utility within a right-of-way fall within the Commission’s jurisdiction.  As such, the portion of the Complaint relating to the removal of an existing thicket and PPL’s spraying practices should not have been dismissed on a preliminary objection.  See, Broman v. West Penn Power Co., Docket No. C-2013-2356237 (Order entered April 23, 2014), at 10, 11 (holding that vegetation management practices within a transmission line right-of-way presented service issues over which the Commission could not abdicate its responsibility, and federal legislation did not preempt the Commission’s jurisdiction in this field); Megan Mohn v. PPL Electric Utilities Corp., Docket No. C-2012-2301470 (Order entered October 11, 2012).  Accordingly, we shall reverse the ALJ’s Initial Decision, in part, and remand this proceeding to the OALJ for further proceedings as may be necessary, consistent with this Opinion and Order.  

Conclusion

		Based on our review of the record and the applicable law, we shall reverse the ALJ’s Initial Decision, in part, and remand this proceeding to the OALJ for further proceedings as may be necessary, consistent with this Opinion and Order; THEREFORE, 
				
IT IS ORDERED:

		1.	That the Initial Decision Sustaining Preliminary Objections and Dismissing Complaint of Administrative Law Judge David A. Salapa, issued on January 14, 2014, is reversed, in part, consistent with this Opinion and Order.

2.	That this proceeding shall be remanded to the Office of Administrative Law Judge for further proceedings as may be necessary, consistent with this Opinion and Order.
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							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  May 22, 2014    
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