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INTRODUCTION


		An inmate at a correctional institution filed a complaint against the telephone carrier that provides telephone service to the inmates at the correctional institution alleging that the telephone carrier improperly terminated his telephone calls.  This decision denies the inmate’s complaint because some of the inmate’s calls were to cell phones and because the telephone carrier investigated the balance of the inmate’s calls and properly refunded the charges to the inmate for improperly terminated calls.


HISTORY OF THE PROCEEDING


On November 25, 2013, Michael Davis (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Global Tel* Link Corporation (Respondent).  The Complainant is incarcerated at Graterford State Correctional Institution (Graterford).

The complaint alleges that the Respondent’s telephone system provides telephone service to inmates through a contract is has with the Pennsylvania Department of Corrections (DOC).  The complaint asserts that the Respondent’s telephone system frequently improperly terminates the Complainant’s telephone calls.  According to the complaint, the Respondent charges the Complainant for a fifteen minute call regardless of how long the call actually lasts.  According to the complaint, DOC has a policy of not refunding any of the amounts paid when the Respondent drops calls.

The complaint alleges that the Respondent’s telephone system provides poor service and the Respondent has not made any attempts to improve its service.  The complaint asserts that the Respondent’s telephone system needs to be corrected or changed.

The complaint requests that the Commission order that 1) DOC contract with a new telephone service provider; 2) the new telephone service provider charge reasonable rates for its service; 3) the Respondent refund the charges for services it did not provide or for which it overcharged and; 4) the Respondent refund the charges for services for which it overcharged other prison inmates.

On December 9, 2013, Kevin Lefton, Senior Counsel for the Respondent, filed a letter in response to the complaint.  The letter asserts that the Respondent has attempted to investigate the calls that the Complainant alleges it dropped.  The letter states that the Respondent is not able to listen to the recordings of the Complainant’s calls to determine if a credit should be issued to his account because the Complainant did not provide the dates and times of the calls that the Complainant alleges the Respondent dropped.  The Respondent requests that the Complainant provide the dates and times of the calls.

By hearing notice dated February 12, 2014, the Commission scheduled a telephonic hearing for this matter on March 31, 2014, at 9:00 a.m. and assigned the case to me.  I issued a prehearing order dated February 18, 2014, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.

On March 5, 2014, Edward G. Lanza, Esquire entered his appearance on behalf of the Respondent.

On March 24, 2014, the Respondent filed a motion for leave to file an answer and new matter, nunc pro tunc.  The motion requests that the Respondent be permitted to file a more complete answer to the Complainant’s complaint.

On March 25, 2014, Mr. Lanza, counsel for the Respondent, contacted me to request that I continue the hearing scheduled for March 31, 2014.  The Respondent was still in the process of gathering documents in response to the discovery requests of the Complainant.  The Respondent did not believe that the Complainant would have sufficient time to receive and review the documents prior to the hearing.  N.T. 6-7.  Rather than continue the March 31, 2014 hearing, I converted the hearing to a prehearing conference.  N.T. 7.

By notice dated March 25, 2014, the Commission converted the telephonic hearing scheduled for March 31, 2014, to a telephonic prehearing conference.

I conducted a telephonic prehearing conference in this case on March 31, 2014.  Present were the Complainant and counsel for the Respondent.  At the telephonic prehearing conference, the Complainant indicated that it would take him several weeks to review the documents that the Respondent was sending to him.  N.T. 23-24.  In order to allow the Complainant sufficient time to review the documents, I stated that a hearing would be scheduled in May.  N.T. 24.  The parties agreed that this would allow them sufficient time to prepare for a hearing.  N.T. 24.

By hearing notice dated March 31, 2014, the Commission scheduled a telephonic hearing for this matter on May 15, 2014 at 9:00 a.m.

On April 30, 2014, the Respondent filed an amended answer and new matter.  The amended answer admitted that the Respondent provided telephone service to the Complainant but denied that the service it provided was unreasonable or inadequate.

The amended new matter stated that the Complainant’s complaint failed to state when the improperly terminated or dropped calls occurred.  The amended new matter asserted that the Respondent was not responsible for any refunds denied to the Complainant, pursuant to DOC policy.  The new matter asserted that the Respondent investigates all complaints regarding inadequate service that are brought to its attention.  The amended complaint and new matter request that the Commission dismiss the Complainant’s complaint.

		I conducted a telephonic hearing on May 15, 2104 as scheduled.  The Complainant appeared pro se, testified his own behalf and sponsored six exhibits that I admitted into the record.  Mr. Lanza represented the Respondent, which presented one witness who sponsored three exhibits that I admitted into the record.

On May 21, 2014, I received a letter, dated May 16, 2014, from the Complainant.  The letter indicated the Complainant served a copy of the letter on Mr. Lanza.  However, the May 16, 2014 letter did not indicate that the Complainant filed a copy of the letter with the Secretary’s Bureau.  I therefore caused a copy of the May 16, 2014 letter to be filed with the Secretary’s Bureau.

The Complainant’s May 16, 2014 letter is titled as a brief and states that the Complainant wants to make clear that the six exhibits he submitted at the hearing were not all of his dropped calls or constitute all of his complainants against the Respondent.  The letter points out that the call log submitted by the Respondent as an exhibit indicates that a significant number of his calls were not fifteen minutes long.

According to the letter, the six exhibits submitted by the Complainant are only examples of how the Respondent’s telephone system improperly drops the Complainant’s telephone calls.  The letter argues that DOC’s telephone policies operate under the authority and guidance of the Respondent.

On June 2, 2014, I received a letter, dated May 29, 2014, from Mr. Lanza.  The letter indicated a copy was served on the Complainant.  However, the May 29, 2014 letter did not indicate that a copy of the letter was filed with the Secretary’s Bureau.  I therefore caused a copy of the May 29, 2014 letter to be filed with the Secretary’s Bureau.

The letter states that the Complainant’s letter should be rejected as improper.  The May 29 letter points out that I did not request or require briefs at the conclusion of the hearing and the Complainant’s attempt to brief the issues is inappropriate and prejudicial to the Respondent.  The letter also objects to the Complainant attempting to present additional evidence regarding his complaint.  The letter concedes that the call log indicates that some of the Complainant’s calls did not last fifteen minutes but that fact does not by itself prove that the Respondent provided unreasonable service to the Complainant.  The letter also objects to the Complainant’s characterization that DOC’s telephone policies operate under the authority and guidance of the Respondent.

On June 13, 2014, I received a letter, dated June 4, 2014, from the Complainant.  The letter indicated the Complainant served a copy of the letter on Mr. Lanza.  However, the June 4, 2014 letter did not indicate that the Complainant filed a copy of the letter with the Secretary’s Bureau.  I therefore caused a copy of the June 4, 2014 letter to be filed with the Secretary’s Bureau.

The Complainant’s June 4, 2014 reiterates the arguments in his May 16, 2014 letter.  The letter also objects to what it characterizes as the Respondent’s exorbitant rates.  The Complainant disagrees that the DOC’s telephone policies are not those of the Respondent and has attached a copy of a document dated May 2, 2014 from DOC which he argues contradicts the Respondent’s position.

The May 15, 2014 hearing resulted in a transcript of 94 pages.  The record closed on June 10, 2014, the date the transcript was filed with the Secretary’s Bureau.  For the reasons set forth below, I will deny the complaint.


FINDINGS OF FACT

		1.	The Complainant in this case is Michael Davis N.T.  10.

		2.	The Respondent in this case is Global Tel* Link Corporation.  N.T. 11.

	3.	The Complainant is currently incarcerated at the State Correctional Institution at Graterford.  N.T. 10.

	4.	The Complainant has been incarcerated at Graterford for 35 years. N.T. 10.

5.	The Complainant has a telephone account and the Graterford commissary tracks how much money is in his account.  N.T. 11.

6.	The Complainant earns money through work he performs at Graterford or through money provided by relatives or others for his telephone account.  N.T. 12.

7.	When he is allowed out of his cell for activities, the Complainant may place telephone calls using telephones that Graterford provides for that purpose.  N.T. 11.

8.	When he places a telephone call, the cost of the telephone call is deducted from the Complainant’s account.  N.T. 11.

9.	The telephone numbers that the Complainant may call are preapproved by Graterford.  N.T. 12.

10.	The Complainant dials one of the preapproved numbers and Graterford’s inmate telephone system connects the call.  N.T. 12-13.

11.	If the person receiving the call accepts the call, the Complainant may begin talking to that person.

12.	Each of the Complainant’s telephone calls is limited to fifteen minutes.  N.T. 12-13.

13.	Call 1 occurred on September 23, 2011.  N.T. 24, Complainant Ex.5.

14.	The Complainant called his brother on September 23, 2011.  N.T. 24-25.

[bookmark: _GoBack]15.	Call 1 was disconnected after approximately one minute.  N.T. 24, Complainant Ex.5.

16.	There was no attempted three way call.  N.T. 25.

17.	The Complainant made the call to his brother’s cell phone on telephone nine at Graterford.  N.T. 25, Complainant Ex.5.

18.	The Respondent charged the Complainant for fifteen minutes for Call 1.  N.T. 25.

19.	The Complainant sent a discrepancy form to DOC.  N.T. 25, Complainant Ex.5.

20.	In accordance with its policy, DOC refused to refund the amount charged for the call because the Complainant called a cell phone.  N.T. 25, Complainant Ex.5

21.	The Respondent’s call records for the Complainant indicate that Call 1 lasted 77 seconds and was completed.  N.T. 49-50, GTL Ex. B, p. 69.

22.	Call 2 occurred on September 1, 2013.  N.T. 16, Complainant Ex. 1.

23.	The Complainant called his daughter on September 1, 2013.  N.T. 17.

24.	The call was disconnected after a very short time.  N.T. 17.

25.	The Complainant called a second time and was able to talk to his daughter for fifteen minutes.  N.T. 17, Complainant Ex. 1.

26.	The Complainant made the call to his daughter on telephone nine at Graterford.  Complainant Ex. 1.

27.	The Respondent charged the Complainant for the full fifteen minutes for the first telephone call.  N.T. 17.

28.	The Complainant sent a discrepancy form to DOC.  N.T. 17-18, Complainant Ex. 1.

29.	DOC refunded the Complainant $1.60, the amount charged for the call.  N.T. 18, Complainant Ex. 1.

30.	The Respondent’s call records for the Complainant indicate that Call 2 lasted 6 seconds and was completed.  N.T. 60-61, GTL Ex. B, p. 120.

31.	The Respondent investigated Call 2 and the Respondent’s contractor authorized a credit to the Complainant by writing “$1.60 credit 9/16” on the discrepancy form and initialing the discrepancy form.  N.T. 60-61, Complainant Ex. 1.

32.	Call 3 occurred on September 15, 2013.  N.T. 19, Complainant Ex. 2.

33.	The Complainant called his son on September 15, 2013.  N.T. 19.

34.	The call was disconnected after a very short time.  N.T. 19, Complainant Ex. 2.

35.	The Complainant called a second time and was able to talk to his son for fifteen minutes.  N.T. 19-20, Complainant Ex. 2.

36.	The Complainant made the call to his son on telephone nine at Graterford.  Complainant Ex. 2.

37.	The Respondent charged the Complainant for fifteen minutes for Call 3.  N.T. 19, Complainant Ex. 2.

38.	The Complainant sent a discrepancy form to DOC.  N.T. 19, Complainant Ex. 2.

39.	DOC refunded the Complainant $1.60, the amount charged for Call 3.  N.T. 19, Complainant Ex. 2.

40.	The Respondent’s call records for the Complainant indicate that Call 3 lasted 436 seconds and was completed.  N.T. 45-46, GTL Ex. B, p. 121.

41.	The Respondent’s contractor authorized a credit for Call 3 to the Complainant by writing “$1.60 credit 10/1/13” on the discrepancy form and initialing the discrepancy form.  Complainant Ex. 2. 

42.	Call 4 occurred on November 14, 2013.  N.T. 22, Complainant Ex. 4.

43.	The Complainant called his daughter on November 14, 2013.  N.T. 23.

44.	The call was disconnected after a very short time.  N.T. 23, Complainant Ex. 4.

45.	The Complainant called a second time and was disconnected again after a very short time.  N.T. 23, Complainant Ex. 4.

46.	The Complainant made the call to his daughter on telephone nine at Graterford.  Complainant Ex. 4.

47.	The Respondent charged the Complainant fifteen minutes for the first two telephone calls.  N.T. 23-24.

48.	The Complainant sent a discrepancy form to DOC.  N.T. 23-24, Complainant Ex. 4.

49.	DOC refunded the Complainant $3.04, the amount charged for the two calls.  N.T. 24, Complainant Ex. 4.

50.	The Respondent’s call records for the Complainant indicate that Call 4 lasted 7 seconds and appeared to be an incorrectly dialed number.  N.T. 48-49, GTL Ex. B, p. 126.

51.	The Respondent investigated Call 4 and the Respondent’s contractor authorized a credit to the Complainant by writing “$3.04 credit 12/11/2013” on the discrepancy form and initialing the discrepancy form.  N.T. 63-64, Complainant Ex. 4.

52.	Call 5 occurred on December 24, 2013.  N.T. 20-21, Complainant Ex. 3.

53.	The Complainant called a family member on December 24, 2013.  N.T. 21.

54.	The call was disconnected after a few minutes.  N.T. 20.

55.	The Complainant made the call to a cell phone on telephone nine at Graterford.  N.T. 20-21, Complainant Ex. 3.

56.	The Respondent charged the Complainant for fifteen minutes for Call 5.  N.T. 20-21.

57.	The Complainant sent a discrepancy form to DOC.  N.T. 20-21, Complainant Ex. 3.

58.	In accordance with its policy, DOC refused to refund the amount charged for Call 5 because the Complainant called a cell phone.  N.T. 20-21, Complainant Ex. 3.

59.	The Respondent’s call records for the Complainant indicate that Call 5 lasted 632 seconds and was completed.  N.T. 46-47, GTL Ex. B, p. 128.

60.	The note on the DOC discrepancy form was not initialed.  N.T. 63.

61.	The Respondent was not involved in the decision to deny the Complainant a refund for Call 5.  N.T. 63.

62.	Call 6 occurred on April 19, 2014.  N.T. 26-27, Complainant Ex. 6.

63.	The Complainant called his son on April 19, 2014.  N.T. 26-27, Complainant Ex. 6.

64.	While the Complainant could hear his son, apparently, his son could not hear him and the call was disconnected after a very short time.  N.T. 26-27.

65.	The Complainant called a second time and was able to talk to his son for fifteen minutes.  N.T. 26-27.

66.	The Complainant made the call to his son on telephone nine at Graterford.  Complainant Ex. 6.

67.	The Respondent charged the Complainant for fifteen minutes for Call 6.  N.T. 26-27, Complainant Ex. 6.

68.	The Complainant sent a discrepancy form to DOC.  N.T. 26-27, Complainant Ex. 6.

69.	In accordance with its policy, DOC refused to refund the amount charged for the call because the Complainant called a cell phone.  Complainant Ex. 6.

DISCUSSION

As a preliminary matter, I will address the Complainant’s request in his complaint that the Commission direct the Respondent to refund alleged overcharges to other prison inmates.  To the extent that his request can be construed as a request that the Commission order the Respondent to pay monetary damages to other inmates, I will deny the Complainant’s request in his complaint because the Commission lacks the authority to award monetary damages.

Although it has general jurisdiction over service disputes between public utilities operating in Pennsylvania and their customers, the Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly, contained in the Public Utility Code.  The Public Utility Code simply does not grant the Commission the authority to award damages in this case.  There is no question that the Commission lacks authority to award damages.  Terminato v. Pa. National Insurance Co., 645 A.2d 1287 (Pa. 1994); Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977); Ostrov v. I.F.T., Inc., 586 A.2d 409 (Pa. Super. 1991); Poorbaugh v. Pa. Pub. Util. Comm’n., 666 A.2d 744 (Pa. Cmwlth. 1995).

As stated above, the Commission has jurisdiction over service disputes between public utilities operating in Pennsylvania and their customers.  The facts alleged in the Complainant’s complaint, if proven true, could constitute possible unreasonable service in violation of the Public Utility Code or Commission regulations.  In that event, a civil penalty may be appropriate, pursuant to 66 Pa.C.S. § 3301.

However, even if the facts alleged in the Complainant’s complaint were proven to be true, the Commission could not award the relief requested by the Complainant.  The Complainant’s request that the Commission order the Respondent to pay monetary damages to other inmates is beyond the authority the General Assembly has granted to the Commission.
 
Having addressed the Complainant’s request for compensation for other inmates, I will now address the merits of the Complainant’s complaint.  The Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  The Complainant must establish his case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet his burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Here, the Complainant alleges that the Respondent improperly terminated or dropped some of his telephone calls, providing him with inadequate or unreasonable service.

The statute at 66 Pa.C.S. § 1501 governs any allegations of unreasonable or inadequate service.  Pursuant to 66 Pa.C.S. § 1501, the Commission has original jurisdiction over the reasonableness and adequacy of public utility service.  Elkin v. Bell Telephone Co., 372 A.2d 1203 (Pa. Super. 1977) aff’d 420 A.2d 371 (Pa. 1977); Behrend v. Bell Telephone Co., 243 A.2d 346 (Pa. 1968).  As a general proposition, neither the Public Utility Code nor the Commission’s regulations require public utilities to provide constantly flawless service.  The Public Utility Code at 66 Pa.C.S. § 1501 does not require perfect service or the best possible service but does require public utilities to provide reasonable and adequate service.  Analytical Laboratory Services, Inc. v. Metropolitan Edison Co., Docket No. C-2006608 (Order entered December 21, 2007); Emerald Art Glass v. Duquesne Light Co., Docket No. C-00015494 (Order entered June 14, 2002); Re: Metropolitan Edison Co., 80 PA PUC 662 (1993).

The Complainant is currently incarcerated at the State Correctional Institution at Graterford and has been incarcerated there for 35 years.  N.T. 10.  The Complainant challenges the rates that the Respondent charges him.  The Complainant also asserts that the Respondent wrongly terminated numerous telephone calls he made.

Turning to the Complainant’s allegations that the Respondent’s rates are unreasonable, the Commission does not have jurisdiction to set rates for interexchange carriers, pursuant to 66 Pa.C.S. § 3018.  The provision at 66 Pa.C.S. § 3018(a) specifies that interexchange services are competitive services.  Further, 66 Pa.C.S. § 3018(b)(1) specifies that the Commission cannot fix or prescribe the rates for interexchange services.  Finally, 66 Pa.C.S. § 3019(g) limits the Commission’s jurisdiction to services that have not been declared competitive.

The Complainant’s challenge to the reasonableness of the Respondent’s rates appears to be based in part on his conclusion that the contract between the DOC and the Respondent which establishes the rates the Respondent charges the inmates, is unreasonable.  The Commission has held that it does not have jurisdiction to interpret contracts between DOC and the entity providing inmate telephone services.  Feigley v. AT&T Communications of Pa., Inc., Docket No. C‑00981434 (Order entered April 30, 2001); affirmed, Feigley, et al. v. Pa. Pub. Util. Comm’n, 794 A.2d 428 (Pa. Cmwlth. 2002), appeal denied sub nom; C.U.R.E. of Pa. v. Pa. Pub. Util. Comm’n, 569 Pa. 723, 806 A.2d 863 (2002).  Accordingly, I will deny the portion of the complaint alleging unreasonable rates.

Turning to the Complainant’s contention regarding improperly terminated telephone calls, the Commission has addressed numerous complaints from inmates and their families regarding the telephone service provided by the Respondent and other telecommunications providers.  Timothy R. Johnson and Hixcy Cothran v. Global Tel*Link Corporation, Docket No. C-2008-2035745 (Order entered September 23, 2010) (Johnson); (Franks v. T-Netix, Inc., Docket No. C‑20030123 (Order entered April 25, 2006) (Franks); Strandberg v. T-Netix, Inc., Docket No. C-20039780 (Order entered February 16, 2006) (Strandberg); Fegley v. Verizon Select Services, Inc., Docket No. C‑20043621, (Order entered April 24, 2006) (Fegley).  In these and other cases, the Commission has addressed claims by inmates and the parties they call that the telecommunications carriers providing telephone service for inmates at the correctional facility under contract with DOC have improperly terminated their telephone calls.

In Fegley, the Commission determined that a complainant alleging that the telecommunications carrier wrongly terminated a telephone call between an inmate and an outside party must present evidence regarding three elements in order to establish a prima facie case.  First, a complainant must present evidence that the inmate connected a call between the prison and a pre‑approved number.  Second, a complainant must present evidence that the call was disconnected for no reason that was caused by the inmate’s use of the telephone.  Third, a complainant must show that the recipient of the telephone call had no custom calling features, such as three way calling or call waiting and that the recipient’s telephone is not a portable or cellular one.

If a complainant establishes a prima facie case by presenting evidence addressing the three elements outline above, the burden of going forward shifts to the telecommunications carrier.  The carrier must present evidence that its system disconnected the call for a legitimate reason.

If the telecommunications carrier presents evidence to explain the disconnection, the burden of going forward would shift to the complainant.  In that event, the complainant would have to produce evidence that discredits the reasons offered by the telecommunications carrier.

After this point, the Commission must determine whether the call was disconnected because of faulty equipment.  If the Commission decides that the call was not disconnected through the fault of the complainant, a refund is limited to the cost of the connection fee.  The Commission has the discretion to determine whether the telephone service was so faulty as to require the imposition of a penalty.  The Commission has previously ruled that, where the inmate can prove the security system on the inmate phone system improperly disconnected a call, the inmate was entitled to a refund and that the utility may be penalized for providing inadequate and/or unreasonable service.  Yount et al v. T-Netix, Inc. and T-Netix Telecommunications, Inc., Docket No. C‑20042655 (Order, entered May 2, 2008) and Franks v. T-Netix, Inc. and T-Netix Telecommunications, Inc., Docket No. C‑20030123 (Order, entered April 25, 2006).

In support of his assertions that the Respondent improperly terminated or dropped his telephone calls, the Complainant first provided a brief explanation of how he receives telephone service from the Respondent.  The Complainant testified that he and other inmates have telephone accounts and the Graterford commissary tracks how much money is in each inmate’s account.  The inmates earn money through work they perform at Graterford or through money provided by relatives or others for their account.  N.T. 12.  When the inmates are allowed out of their cells for activities, they may place telephone calls,using telephones that Graterford provides for that purpose.  N.T. 11.  When the inmate places a telephone call, the cost of the telephone call is deducted from his account.  N.T. 11.

The telephone numbers that each inmate may call are preapproved by Graterford.  N.T. 12.  The inmate dials one of the preapproved numbers and Graterford’s inmate telephone system connects the call.  If the person receiving the call accepts the call, the inmate may begin talking to that person.  Each telephone call is limited to fifteen minutes.  N.T. 12-13.

The Complainant presented testimony and exhibits, consisting of telephone discrepancy forms, regarding six telephone calls he made that he alleges the Respondent improperly terminated.  The dates, times and Complainant Exhibit numbers of the six telephone calls are summarized below in chronological order:

Date			Time			Exhibit #

September 23, 2011	1:30 p.m.		Ex. 5
September 1, 2013	10:00 a.m.		Ex. 1
September 15, 2013	9:00 a.m.		Ex. 2
November 14, 2013	9:36 a.m.		Ex. 4
December 24, 2013	6:05 p.m.		Ex. 3
April 19, 2014		9:15 a.m.		Ex. 6

I will discuss each of these telephone calls in the order set forth above.  For purposes of clarity, I will refer to the telephone calls as Calls 1-6 in chronological order.

Call 1 occurred on September 23, 2011.  N.T. 24, Complainant Ex.5.  The Complainant testified that on that date he called his brother.  N.T. 24-25.  The call was disconnected after approximately one minute.  N.T. 24, Complainant Ex.5.  According to the Complainant, there was no attempted three way call.  N.T. 25.  The Complainant made the call to his brother’s cell phone on telephone nine at Graterford.  N.T. 25, Complainant Ex.5.

The Complainant alleges that the Respondent charged him for the full fifteen minutes.  The Complainant sent a discrepancy from to DOC.  N.T. 25, Complainant Ex.5.  In accordance with its policy, DOC refused to refund the amount charged for the call because the Complainant called a cell phone.  N.T. 25, Complainant Ex.5.

The Respondent’s call records for the Complainant indicate that Call 1 lasted 77 seconds and was completed.  N.T. 49-50, GTL Ex. B, p. 69.

Call 2 occurred on September 1, 2013.  N.T. 16, Complainant Ex. 1.  The Complainant testified that on that date he called his daughter.  N.T. 17.  The call was disconnected after a very short time.  N.T. 17.  The Complainant called a second time and was able to talk to his daughter for fifteen minutes.  N.T. 17, Complainant Ex. 1.  The Complainant made the call to his daughter on telephone nine at Graterford.  Complainant Ex. 1.

The Complainant alleges that the Respondent charged him for the full fifteen minutes for the first telephone call.  N.T. 17.  The Complainant sent a discrepancy form to DOC.  N.T. 17-18, Complainant Ex. 1.  According to the Complainant, DOC refunded him $1.60, the amount charged for the call.  N.T. 18, Complainant Ex. 1.

The Respondent’s call records for the Complainant indicate that Call 2 lasted 6 seconds and was completed.  N.T. 60-61, GTL Ex. B, p. 120.  According to the Respondent’s witness, the Respondent investigated Call 2 and the Respondent’s contractor authorized a credit to the Complainant by writing “$1.60 credit 9/16” on the discrepancy form and initialing the discrepancy form.  N.T. 60-61, Complainant Ex. 1.

Call 3 occurred on September 15, 2013.  N.T. 19, Complainant Ex. 2.  The Complainant testified that on that date he called his son.  N.T. 19.  The call was disconnected after a very short time.  N.T. 19, Complainant Ex. 2.  The Complainant called a second time and was able to talk to his son for fifteen minutes.  N.T. 19-20, Complainant Ex. 2.  The Complainant made the call to his son on telephone nine at Graterford.  Complainant Ex. 2.

The Complainant alleges that the Respondent charged him for fifteen minutes for the first telephone call.  N.T. 19, Complainant Ex. 2.  The Complainant sent a discrepancy form to DOC.  N.T. 19, Complainant Ex. 2.  According to the Complainant, DOC refunded him $1.60, the amount charged for the call.  N.T. 19, Complainant Ex. 2.

The Respondent’s call records for the Complainant indicate that Call 3 lasted 436 seconds and was completed.  N.T. 45-46, GTL Ex. B, p. 121.  According to the Respondent’s witness, whenever an inmate’s account has been credited, the Respondent will have investigated the inmate’s claim and authorized a credit.  N.T. 61.  Similar to Call 2, the Respondent would have investigated Call 3 and the Respondent’s contractor would have authorized a credit to the Complainant by writing “$1.60 credit 10/1/13” on the discrepancy form and initialing the discrepancy form.  Complainant Ex. 2.

Call 4 occurred on November 14, 2013.  N.T. 22, Complainant Ex. 4.  The Complainant testified that on that date he called his daughter.  N.T. 23.  The call was disconnected after a very short time.  N.T. 23, Complainant Ex. 4.  The Complainant called a second time and was disconnected again after a very short time.  N.T. 23, Complainant Ex. 4.  The Complainant made the call to his daughter on telephone nine at Graterford.  Complainant Ex. 4.

The Complainant alleges that the Respondent charged him for fifteen minutes for both telephone calls.  N.T. 23-24.  The Complainant sent a discrepancy form to DOC.  N.T. 23-24, Complainant Ex. 4.  According to the Complainant, DOC refunded him $3.04, the amount charged for the calls.  N.T. 24, Complainant Ex. 4.

The Respondent’s call records for the Complainant indicate that Call 4 lasted 7 seconds and appeared that the Complainant dialed a wrong number.  N.T. 48-49, GTL Ex. B, p. 126.  According to the Respondent’s witness, the Respondent investigated Call 4 and the Respondent’s contractor authorized a credit to the Complainant by writing “$3.04 credit 12/11/2013” on the discrepancy form and initialing the discrepancy form.  N.T. 63-64, Complainant Ex. 4.

Call 5 occurred on December 24, 2013.  N.T. 20-21, Complainant Ex. 3.  The Complainant testified that on that date he called a family member.  N.T. 21.  The call was disconnected after a few minutes.  N.T. 20.  The Complainant made the call to a cell phone on telephone nine at Graterford.  N.T. 20-21, Complainant Ex. 3.

The Complainant alleges that the Respondent charged him for fifteen minutes.  N.T. 20-21.  The Complainant sent a discrepancy form to DOC.  N.T. 20-21, Complainant Ex. 3.  In accordance with its policy, DOC refused to refund the amount charged for the call because the Complainant called a cell phone.  N.T. 20-21, Complainant Ex. 3.

The Respondent’s call records for the Complainant indicate that Call 5 lasted 632 seconds and was completed.  N.T. 46-47, GTL Ex. B, p. 128.  The Respondent’s witness testified that the note on the DOC discrepancy form was not initialed.  N.T. 63.  Normally, if the Respondent received a DOC discrepancy form and made notations on it, the notations would be initialed.  N.T. 63.  Since the notation on Complainant Ex. 3 did not have any initials on it, the witness testified that the Respondent was not involved in the decision to deny the Complainant a refund.  N.T. 63.

Call 6 occurred on April 19, 2014.  N.T. 26-27, Complainant Ex. 6.  The Complainant testified that on that date he called his son.  N.T. 26-27, Complainant Ex. 6.  While the Complainant could hear his son, apparently, his son could not hear him and the call was disconnected after a very short time.  N.T. 26-27.  The Complainant called a second time and was able to talk to his son for fifteen minutes.  N.T. 26-27.  The Complainant made the call to his son on telephone nine at Graterford.  Complainant Ex. 6.

The Complainant alleges that the Respondent charged him for fifteen minutes for the first telephone call.  N.T. 26-27, Complainant Ex. 6.  The Complainant sent a discrepancy form to DOC.  N.T. 26-27, Complainant Ex. 6.  In accordance with its policy, DOC refused to refund the amount charged for the call because the Complainant called a cell phone.  Complainant Ex. 6.

The Respondent’s call records for the Complainant do not contain information for any calls made after March 25, 2014, the date when the Respondent sent the call records to the complainant in response to his discovery request.  N.T. 51, GTL Ex. B, p. 134.

In response to the Complainant’s evidence, the Respondent provided a copy of DOC’s policy DC-ADM 818 addressing inmate telephone service.  N.T. 55-57, GTL Ex. A.  The policy provides that calls placed to cell phones may be automatically terminated due to static, adverse weather conditions weak signals or activation of the call waiting system.  N.T. 57.  The policy states that if such a disconnection occurs, there will be no reimbursement for that call.  N.T. 57.

The Respondent’s witness testified that the Respondent does not usually authorize credits on terminated cell phone calls since it cannot always obtain a good connection.  N.T. 58-59.  However, the Respondent does not automatically deny refunds to inmates for terminated cell phone calls.  N.T. 59.  Rather, the Respondent investigates any complaint brought to its attention to determine if its equipment caused the termination.  N.T. 59-60.  However, the Respondent’s witness indicated that not all inmate complaints regarding improper terminations may reach the Respondent.  N.T. 60.

The Respondent’s witness indicated that the Respondent has a systems administrator at Graterford.  N.T. 61.  Part of that administrator’s job is to address telephone discrepancies when they are presented to the Respondent by DOC staff.  N.T. 61.

Once the system administrator receives a discrepancy form, the administrator will issue a ticket requesting that the field supervisor investigate the discrepancy.  N.T. 61.  The field supervisor will then investigate the discrepancy and if the investigation indicates that the Respondent’s equipment caused the termination, the field supervisor will authorize the system administrator to credit the inmate’s account.  N.T. 61.  The system administrator transmits that information to DOC which then credits the inmate’s account.  N.T. 61-62.

Having reviewed this evidence, I conclude that, with regard to Calls 2, 3, and 4, the Complainant has failed to establish by a preponderance of the evidence that the Respondent provided him with unreasonable service.  As set forth above, the Public Utility Code does not require the Respondent to provide perfect service or the best possible service, only reasonable, adequate service.

The Respondent’s exhibit GTL Ex. B is a 134 page call record for the Complainant covering the period from January 1, 2009 to March 25, 2014, approximately five years.  Each page contains approximately 45 entries or a total of 6030 entries over the five year period.  This represents an average of approximately 1,200 telephone calls per year or approximately three telephone calls per day.  Given this volume of telephone calls, I cannot conclude three disconnected or dropped telephone calls constitute unreasonable service.

In addition, I cannot conclude that the Respondent’s response to the Complainant’s complaints regarding these telephone calls constitutes unreasonable service.  Once the Respondent became aware of the Complainant’s complaints, the Respondent investigated the Complainant’s complaints and authorized refunds to the Complainant.  This is a reasonable response to the Complainant’s complaints.  I conclude that the Complainant has failed to establish by a preponderance of the evidence that the Respondent provided him with unreasonable service regarding Calls 2, 3 and 4.

I also conclude that, with regard to Calls 1, 5 and 6, the Complainant has failed to establish by a preponderance of the evidence that the Respondent provided him with unreasonable service.  Calls 1, 5 and 6 all were calls to cell phones.  As set forth above, Fegley requires that the Complainant establish that his telephone call was not to a cell phone in order to establish a prima facie case that the Respondent improperly terminated his calls.  Here, the Complainant stated that Calls 1, 5 and 6 were all to cell phones.  Therefore under Fegley the Complainant has failed to establish a prima facie case of improper termination.

The Complainant contends that since cells phones have become more common, DOC and the Respondent should not automatically refuse to refund charges for dropped calls to cell phones.  N.T. 84.  The Respondent should investigate each dropped call to a cell phone in order to determine if its equipment was responsible for dropping the call.  N.T. 87.  According to the Complainant, the Commission should direct the DOC and the Respondent to amend their policies to require them to investigate every dropped call.  This argument lacks merit for several reasons.

First, the Respondent does not have a policy of automatically refusing to refund charges from dropped calls to cell phones.  The Respondent’s witness stated that the Respondent investigates every complaint that is brought to its attention.  N.T. 57-60.  After investigating the complaint, the Respondent determines whether its equipment was responsible for an improper termination and refunds the charges if it determines that its equipment improperly caused the termination.  N.T. 60-62.

However, even after the Respondent investigates a dropped call to a cell phone, it is difficult to determine what caused a call to be dropped.  The Respondent’s witness testified that the quality of cell phone reception can vary from location to location even in the same building.  N.T. 85.  Just by the nature of cell phone communications, a solid connection with a cell phone is not always possible.  N.T. 58, 85.  A call may have terminated due to causes beyond the Respondent’s control.

Second, the Commission’s decision in Fegley, cited above, requires that in order to prove improper termination, an inmate must demonstrate that the dropped call was not made to a cell phone.  The inmate in Fegley made an argument similar to the Complainant’s argument here that the use of cell phones was common and the Commission should hold that unreasonable service could result from dropped calls to a cell phone.  The Commission rejected this argument.  I have discovered no subsequent Commission decisions where the Commission has modified or overruled its decision in Fegley.  In the absence of any decisions modifying or overruling Fegley, that decision is controlling on the outcome of this case since the Complainant testified that Calls 1, 5 and 6 were made to cell phones.

Third, in the cases of Calls 1 and 5, it is not clear that the calls were actually dropped instead of being completed.  The Respondent’s records do not show an immediate call back after Calls 1 and 5 were allegedly improperly terminated by the Respondent.  The Respondent’s records for Calls 1 and 5 show that the calls were completed.

If the Complainant’s assertions were correct and the Respondent improperly terminated Calls 1 and 5, one would reasonably expect that the Complainant would have called back immediately after being disconnected in order to finish the conversation.  This is exactly what occurred in Calls 2, 3 and 4.  In that event, one could infer that the Respondent’s equipment was responsible for the termination of the call.  The Respondent investigated the termination of Calls 2, 3 and 4 and refunded the amounts charged for the disconnected calls.

However, if the Complainant or the individual he was calling voluntarily terminated the call, one would reasonably expect that they had finished their conversation and the Complainant would not need to call the person back immediately to finish the conversation.  This is what happened with Calls 1 and 5.  In that event, one could not infer that the Respondent’s equipment was responsible for the termination of the call.  I will infer from the failure to call back that either the Complainant or the persons he called voluntarily terminated those calls.  In summary, I conclude that the Complainant has failed to establish by a preponderance of the evidence that the Respondent provided him with unreasonable service regarding Calls 1, 5 and 6.

Having addressed the evidence presented by the Complainant at the May 15, 2014 hearing, I will briefly address the assertions in the Complainant’s May 16, 2014 letter, received after the hearing.  That letter contends that the six exhibits the Complainant submitted at the hearing do not constitute all of his dropped calls and do not constitute all of his complainants against the Respondent but were only meant to be representative of larger problems with the Respondent’s telephone system.  The Complainant points out that the Respondent’s GTL Ex. 2, its call record for the Complainant, had 460 calls that did not last 900 seconds.

However, the Complainant did not state in his May 16 letter which of these additional calls were improperly disconnected.  He did not identify in his letter which of these additional calls were improperly terminated other than to state that they did not last 900 seconds.  The Complainant had adequate time prior to the hearing to review the Respondent’s call log and determine which of the calls on the call log were improperly disconnected.  At the prehearing conference the Complainant agreed that the proposed hearing date would give him adequate time to review the documents provided by the Respondent and prepare his case.  N.T. 24.

Since the Complainant had adequate time to prepare his case for hearing, I will not permit him to introduce additional information through his May 16 letter.  The information contained in the letter was available prior to the hearing and should have been introduced into the record through the Complainant’s testimony.

In addition, the assertions in the May 16, 2014 letter are too vague to allow the Respondent to provide a meaningful response.  The assertions in the letter that numerous calls did not last 900 seconds fail to provide sufficient information to the Respondent to allow it to present an adequate response.  In a formal hearing it is not function of either the Respondent or the Commission to investigate the vague claims of the Complainant and present his case for him.  If the Complainant does not present at hearing specific evidence that the Respondent violated the Public Utility Code or Commission regulations, the Complainant’s complaint will be denied.  For the reasons set forth above, I will disregard the Complainant’s May 16, 2014 letter.

In conclusion, the Complainant has failed to establish by a preponderance of the evidence that the Respondent provided him with unreasonable or inadequate telephone service.  I will deny the complaint and enter the following order.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa.C.S. § 701.

		2.	The Commission lacks jurisdiction to set rates for interexchange carriers.  66 Pa.C.S. § 3018.

		3.	Commission lacks jurisdiction to interpret contracts between DOC and the entity providing inmate telephone services.  Feigley v. AT&T Communications of Pa., Inc., Docket No. C‑00981434 (Order entered April 30, 2001); affirmed, Feigley, et al. v. Pa. Pub. Util. Comm’n, 794 A.2d 428 (Pa. Cmwlth. 2002), appeal denied sub nom; C.U.R.E. of Pa. v. Pa. Pub. Util. Comm’n, 569 Pa. 723, 806 A.2d 863 (2002).

		4.	The burden of proof in this proceeding is on the Complainant.  66 Pa.C.S. § 332(a).

5.	A complainant alleging that the telecommunications carrier wrongly terminated a telephone call between an inmate and an outside party must present evidence regarding three elements in order to establish a prima facie case:
			a. A complainant must present evidence that the inmate connected a call between the prison and a pre‑approved number.
			b. A complainant must present evidence that the call was disconnected for no reason that was caused by the inmate’s use of the telephone.
			c. A complainant must show that the recipient of the telephone call had no custom calling features, such as three way calling or call waiting and that the recipient’s telephone is not a portable or cellular one.  Fegley v. Verizon Select Services, Inc., Docket No. C‑20043621, (Order entered April 24, 2006).

		6.	The Complainant has not met his burden of proving that he is entitled to relief.  66 Pa.C.S. § 332(a).

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the complaint of Michael Davis AM4973 against Global Tel*Link Corporation at Docket No. C-2013-2395438 is hereby denied.

		2.	That the record at Docket No. C-2013-2395438 is marked closed.

	
Date:	June 19, 2014			/s/				
		David A. Salapa
		Administrative Law Judge
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