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This Initial Decision finds that PGW committed no violations of the Public Utility Code or statutes and that Complainant is not eligible for a payment arrangement. 
HISTORY OF THE PROCEEDING


On or about September 3, 2013, Tracy McNeil (“Complainant” or “Ms. McNeil”) filed a formal Complaint against Philadelphia Gas Works (“PGW” or “Company” or “Respondent”).  Complainant states that:  1) PGW is threatening to shut off her service or has already shut off her service and 2) she would like a payment agreement.


On or about September 24, 2013, PGW filed an Answer (“Answer”).  In that Answer, it was admitted that the PGW issued a shut off of gas service notice and that the service was terminated on July 10, 2013 for non-payment.  It was further noted that at the time of the shut off, Complainant had a balance of $5,325.99 and that Complainant had broken two previous payment arrangements, one of which was issued by the Bureau of Consumer Services (BCS) of the Public Utility Commission.
   



A hearing notice issued on October 24, 2013 and a Prehearing order issued on November 4, 2013 informed all parties that a hearing would be held on January 22, 2014.  The office was closed that day due to winter weather and the hearing was rescheduled.  On March 5, 2014, a hearing notice was mailed to Complainant informing her that the hearing would be held on April 22, 2014 at 10:00 a.m. 


The hearing began at 10:00 a.m. as scheduled.  PGW was represented by Laureto Farinas, Esq.  Complainant was not present.  At approximately 10:25, the matter was adjourned.  At approximately 10:30 a.m., Ms. McNeil called the Philadelphia office of the Administrative Law Judge and stated that she was present at 10:00 a.m. but sitting in the wrong area.  A review of the sign in sheet for the building revealed that she had in fact signed in that morning at 10:00 a.m.  The matter was reset for a telephonic hearing on May 22, 2014. 


The telephonic hearing began as scheduled on May 22, 2014 at 2:00 p.m.  Complainant represented herself and presented no witnesses or exhibits.  


PGW was represented by Attorney Graciela Christlieb. She presented one witness, Cynthia Garner, customer review unit officer, and six (6) exhibits.  Those exhibits are:

PGW 1 – Account Contract

PGW 2 – Statement of Account

PGW 3 – Payment Arrangement

PGW 4 – Termination notices

PGW 5 – Gas Usage Analysis

PGW 6 – BCS Decision



The record closed on June 10, 2014 upon receipt of the 22 page transcript.  

FINDINGS OF FACT

1. Complainant is a PGW gas customer on Harrison Street in Philadelphia, Pennsylvania.
2. Respondent is PGW, a jurisdictional public utility in Pennsylvania. 

3. Complainant’s service was terminated on July 10, 2013 for nonpayment.  (Tr. 17). 

4. Prior to termination, Complainant was given a payment arrangement by the Company and a PUC payment arrangement but did not pay as required under those arrangements.  (Tr. 6, 16, 17).
5. Complainant defaulted on a PGW-issued payment plan in April of 2012.  (Tr. 16).

6. The Bureau of Consumer Services of the Public Utility Commission placed Complainant on a payment arrangement in June of 2012, BCS number 2976459.  (Tr. 16; PGW 6, PGW 1, p. 4).
7. Complainant defaulted on the PUC-issued payment arrangement in December of 2012.  (Tr. 17).
8. Complainant’s income has not changed since she entered into the PUC-issued payment arrangement in 2012.  (Tr. 9-10, 20). 
APPLICABLE LAW



Any offense alleged by the Complainant must be a violation of the Public Utility Code (Code), the Commission's regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.  The Code requires that: 
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission. 


Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  To satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 134 Pa.Commw. 218, 221-222; 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Lehigh Valley Transp. Servs. v. Pa. Pub. Util. Comm’n, 56 A.3d 49, n. 6 (Pa.Cmwlth. 2012).



Upon the presentation by a complainant of a prima facie case, i.e., evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).


The Responsible Utility Customer Protection Act (Chapter 14) applies when a Complainant is seeking a payment arrangement.  This authorizes the Commission to establish payment agreements between a public utility, customers and applicants within the limits established.  66 Pa.C.S. § 1405(a). 



The circumstance under which a Complainant who defaults on a Commission-issued payment arrangement can receive another payment arrangement from the Commission is limited.  As stated in 66 Pa.C.S. § 1405(d): 

NUMBER OF PAYMENT ARRANGEMENTS - Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement. A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

ANALYSIS


Complainant presents two (2) issues:   1) PGW is threatening to shut off her service or has already shut off her service, and 2) she would like a payment agreement.   There is no evidence that PGW committed any violations with respect to the service provided to Complainant or the shut off and Complainant is not eligible for a payment arrangement. 
Service Shut Off


Complainant checked the box on the Complaint form that states that PGW was threatening to shut off her service or had already shut it off.  By the time of the hearing, PGW had terminated her service.  (Tr. 17).  Complainant acknowledged that she had not paid PGW as required and during the hearing did not question the shut off.  Complainant also did not suggest or present any evidence of procedural or other violations by PGW.  (Tr. 5-7).  No prima facie case is established on this issue.  


Payment Arrangement 

Complainant is the sole provider in a household of five adults and two children which no longer has gas service.  (Complaint at 3).  She is seeking another opportunity to receive and maintain a payment arrangement so that her gas service can be restored.  (Tr. 20).   Unfortunately, the law is strict in this regard and prohibits awarding a payment arrangement given the facts presented.  



Complainant defaulted on the Commission payment arrangement issued in 2012.  (FOF 6).  Under 66 Pa.C.S. § 1405(d), the Commission cannot give her another payment arrangement unless her income has changed.  The testimony established that Complainant has worked at the same job with the same income since 2012.  (Tr. 9, 20).  Consequently, because there has been no change in income, Complainant cannot receive a payment arrangement at this time.  66 Pa.C.S. § 1405(d).
Conclusions of Law



1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A. § 701.



2.
There is no prima facie case of violations with respect to the service shut off.  66 Pa.C.S.A. § 332(a).



3.
Complainant is not eligible for a second PUC payment arrangement.  66 Pa.C.S. § 1405(d). 
ORDER



THEREFORE,



IT IS ORDERED:



1.
That all claims of Tracy McNeil at F-2013-2381722 are denied and dismissed. 



2.
That the docket at F-2013-2381722 be marked closed.
Date:
  June 19, 2014  




/s/












Darlene D. Heep








Administrative Law Judge

� 	Issued in June of 2012, BCS Number 2976459.  (Complaint Exhibit A). 
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