BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Jeru B. King						:	
							:
			v.				:
							:	F-2014-2418934
PPL Electric Utilities Corporation,			:
Dominion Retail Inc.,					:
Direct Energy Services, LLC				:



ORDER


Presently before me for consideration is a Motion to File Answer Nunc Pro Tunc filed on June 23, 2014 by Dominion Retail, Inc.  This Order is issued pursuant to the provisions of 52 Pa. Code § 5.483(a), which set forth the authority of a Presiding Officer with respect to conducting proceedings.

HISTORY

On April 18, 2014, Jeru B. King (Mr. King or Complainant) filed a Complaint averring incorrect charges on Complainant’s bill.[footnoteRef:1]  Complainant named “PPL + Direct Energy + Dominion Energy Solutions” as Respondents on his Complaint, and attached some photocopies of correspondence to his Complaint.  The Complaint was served upon PPL Electric Utilities Corporation on April 30, 2014.  PPL filed an Answer on May 20, 2014, admitting it is a Respondent but denying incorrect charges on Complainant’s bill.  The Complaint was re-served upon PPL Electric Utilities Corporation, Direct Energy Business LLC, and Dominion Retail Inc. on May 14, 2014.  However, Direct Energy Services LLC filed an Answer on May 30, 2014.  Additionally, Direct Energy Services LLC and Direct Energy Business LLC filed a Motion to Amend Caption on May 30, 2014.   [1:  This is a timely appeal of a Bureau of Consumer Services Decision at Case No. 3192179.] 


On June 9, 2014, I received a Motion Judge Assignment Notice assigning the Motion to Amend Caption to me for disposition.  The unopposed Motion was granted on June 20, 2014, and the matter was referred to mediation for resolution.  Thereafter, on June 23, 2014, Respondent Dominion Retail, Inc. (Dominion) filed a Motion to File Answer Nunc Pro Tunc as well as an Answer Nunc Pro Tunc pursuant to Sections 5.103 and 1.15 of the Commission’s regulations, 52 Pa. Code §§ 5.103 and 1.15.  

		Nunc pro tunc is "[a] phrase applied to acts allowed to be done after the time when they should be done, with a retroactive effect, i.e., with the same effect as if regularly done." Black's Law Dictionary 1218 (4th ed. 1968).

		In proceedings before Commission administrative law judges (ALJs), Petitioners must set forth a reason to justify the allowance of a nunc pro tunc filing.  See Re Dela Cab Company, Docket No. A- 99875F.1, 50 Pa. PUC 451 (December 9, 1976).  In the case of Joan Dumas v. PECO Energy Company, Docket No. C-2010-2175472 (May 19, 2011), ALJ Colwell allowed PECO to file an Answer to a complaint nunc pro tunc where PECO argued that its computer tracking system showed the Answer as filed when, in fact, the Answer had not been filed.  In Adamthwaite v. PECO Energy Company, Docket No. C-2008-2029752 (January 23, 2009), Chief ALJ Veronica Smith treated an attorney’s statement of a medical illness as a Motion nunc pro tunc and granted the late filing of an Answer and New Matter and Preliminary Objection.

		The Commission’s regulations give ALJs discretion as to whether to accept a filing as nunc pro tunc.  52 Pa. Code §§ 5.403 and 5.483.
 
§ 5.403. Control of receipt of evidence.

 (a)  The presiding officer shall have all necessary authority to control the receipt of evidence, including the following: 

   	(1)  Ruling on the admissibility of evidence. 
   	(2)  Confining the evidence to the issues in the 		       proceeding and impose, where appropriate: 
     	   (i)   Limitations on the number of witnesses to be 			heard. 
    	   (ii)   Limitations of time and scope for direct and 			cross examinations. 
     	   (iii)   Limitations on the production of further 			evidence. 
     	   (iv)   Other necessary limitations.
 
 (b)  The presiding officer will actively employ these powers to direct and focus the proceedings consistent with due process. 
[bookmark: 5.403.]
[bookmark: 5.412.]		I have considered Dominion’s explanation for being approximately 20 days late with its Answer.  Specifically Dominion avers that due to internal downsizing, Dominion’s counsel did not receive any correspondence regarding the case until June 18, 2014.  Dominion does not dispute its company was served with the Complaint on May 14, 2014; however, in-house counsel for Dominion was unable to locate the Complaint.[footnoteRef:2]  Dominion claims it is “going through a major downsizing lately, as it exits the electric retail energy supply business, and it is possible that the personnel in the mailroom did not know to whom to forward the correspondence, because it was not addressed to a specific individual within the company.”  Dominion avers that the service of the Complaint addressed to Dominion generally, as opposed to a specified contact individual, coupled with its own internal reorganization and potential to have untrained people in the mailroom who would not know the correct person upon whom to forward mail are the likely cause of counsel not receiving service of the Complaint.  The first notice Dominion received was the Notice of Motion Judge Assignment dated June 9, 2014, which Dominion discovered on June 18, 2014.   [2:  Mr. Todd Stewart, Esquire contacted me by electronic mail on June 23, 2014, representing he was counsel for Dominion Retail, Inc. and requesting a copy of the Complaint on behalf of Dominion.  I electronically mailed a scanned copy of the Complaint on June 23, 2014 to Mr. Stewart.] 


		I find the fact that in-house counsel’s name did not appear on the service list in addition to the reorganization and downsizing within the company causing counsel to miss the Complaint to be good cause for Dominion’s lateness of 20 days, and its Answer is accepted Nunc Pro Tunc into the record as if it were timely filed.  This case shall remain in mediation, and there has been no hearing scheduled yet.  Complainant’s reply to Dominion’s Answer shall be due Monday, July 14, 2014.  52 Pa. Code § 5.63.  I encourage the parties to negotiate a settlement of this dispute through mediation.

		THEREFORE,

		IT IS ORDERED:

		1.	That the Motion to File Answer Nunc Pro Tunc of Dominion Retail, Inc. to Complaint is hereby granted.

		2.	That the Answer of Respondent Dominion Retail, Inc. is admitted into the record Nunc Pro Tunc as if timely filed.

	 	3.	Complainant’s reply to Dominion’s Answer shall be due Monday, July 14, 2014.  52 Pa. Code § 5.63.

		

 Date:	June 24, 2014	 										
							Elizabeth H. Barnes
							Administrative Law Judge
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