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PENNSYLVANIA PUBLIC UTILITY COMMISSION


Justin L. Herp					:
	Complainant,				:
						:
		v.				:  	C-2014-2413756
						:
Respond Power LLC				:
	Respondent.				:


ORDER DENYING MOTION FOR SUMMARY JUDGMENT

Procedural History
	On March 18, 2014, Justin L. Herp (“Mr. Herp” or “Complainant”) filed a formal complaint contending that Respond Power, LLC (“Respond” or “Respondent”) lied to Complainant and misrepresented in their offer of electric generation supply service that by switching to Respond Power, his electric bill would always be lower than his distributor’s (West Penn Power) variable rate.  Complainant claims he has experienced a 150% increase in his electric supply costs since switching to Respond Power in January, 2014, and he asserts Respond lied to him to get him to switch to Respond’s service.  Complainant requests a refund for the difference in the amount he actually paid Respond Power less the amount he would have paid if he had not switched from West Penn Power for the entire time he was with Respond Power.  Complainant requests the Commission make essential changes to allow consumers to know energy costs prior to energy use.  Complainant further requests consumers be able to change energy providers immediately if faced with rate increases, and not to have to wait until the end of their next billing cycle.  

		On April 2, 2014, the Complaint was served upon Respondent.  Respond answered the complaint on April 15, 2014, and denied all allegations in the Complaint.  Respond avers Complainant was validly enrolled in a variable rate plan in October, 2013, and on March 7, 2014, he was offered a fixed rate going forward on his account.  Additionally, Respond offered to adjust the billing cycles ending on January 24, 2014 and February 26, 2014 down to that fixed rate, but Mr. Herp refused.  Respond denies it owes Complainant any refund.  

		On May 7, 2014, an Initial Telephonic Hearing Notice was issued assigning this case to me and scheduling an initial telephonic hearing for July 1, 2014.  On May 9, 2014, I issued a Prehearing Order setting forth instructions relating to the initial telephonic hearing.  On June 4, 2014, Respond served a Motion for Summary Judgment, and Karen O. Moury, Esquire, an attorney practicing in Pennsylvania, entered her notice of appearance.  On June 24, 2014, the Office of Consumer Advocate filed a Notice of Intervention and an Answer in Response to the Motion For Summary Judgment of Respond Power LLC.  On June 25, 2014, Complainant faxed the presiding officer and counsel for Respond a Motion for Extension to File requesting a15-day extension to file “all related material” to the case including a “new matter”.  Complainant also requests the hearing be continued to include ample time for a response from Respond and any motions they may wish to file on the new matter.    Complainant does not specifically request an extension of the deadline to Answer the Motion for Summary Judgment nunc pro tunc.

Regulations and Caselaw
		The Commission’s regulations at 52 Pa. Code §5.102(d)(1) set forth the standard of review for summary judgment motions:

(1) Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answer to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

52 Pa.Code § 5.102(d)(1).

		When deciding on a motion for summary judgment, all doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.  Thompson Coal Co. v. Pike Coal Co., 488 Pa. 198, 412 A.2d 466 (1979).  However, once a motion for summary judgment is properly made and supported, it is generally accepted that the nonmoving party may not simply rest upon the mere allegations or denials of its pleading, but must set forth facts showing that there is a genuine issue for trial.  Fiffick v. GAF Corporation, 603 A.2d 208 (Pa. Super. 1991) (Discussing the Pennsylvania Rules of Civil Procedure);   Anderson v. Liberty Lobby, Inc., Inc., 477 U.S. 242 (1986) (Discussing the Federal Rules of Civil Procedure).

		In the instant case, Complainant has averred in its Complaint that Respond misrepresented information about its rates and pricing to induce him to switch from West Penn Power to Respond for electric generation service.  The Commission’s regulations regarding consumer protection at Section 111.12(d)(2) provide:

	(d)	A supplier:
	(2)	May not make false or misleading representations including misrepresenting rates or savings offered by the supplier.

* * * * 
(4)	Shall provide accurate and timely information about services and products being offered.  Information includes rates being offered, contract terms, early termination fees and right of cancellation and rescission. 

52 Pa. Code § 111.12(d)(2) and (4).


		Further, Section 111.3 provides that a supplier may use an agent to conduct marketing or sales activities in accordance with applicable Commission rules, regulations, and orders.  A supplier may be responsible for representations made by an agent in the course of sales and marketing contacts with Complainant.  

		In interpreting an administrative regulation, as in interpreting a statute, the plain language of the regulation is paramount.  Schappel v. Motorists Mutual Insurance Company, 934 A.2d 1184, 1187 (Pa. 2007).  The principles of statutory construction apply to regulatory provisions as well as statutory provisions.  Pennsylvania State Police, Bureau of Liquor Control Enforcement v. Benny Enterprises, Inc. 669 A.2d 1018, 1021 (Pa.Cmwlth. 1996), appeal denied 681 A.2d 1344 (Pa. 1996).


  Discussion
		The issue is whether the pleadings, depositions, answers to interrogatories and admissions, together with affidavits, show that there is no genuine issue as to whether Respondent violated any statute, Commission regulation, or Commission order in its contractual  dealings with Complainant, thus entitling Respondent to judgment as a matter of law.

		Respond contends that the pleadings together with affidavits show there is no genuine issue as to whether Respondent violated any law in its contractual dealings with Complainant, thus entitling Respondent to judgment as a matter of law.  Specifically, Respond avers that the Complaint includes no allegations about the deficiency of Respond Power’s disclosure statement.   However, reviewing the language in the disclosure statement attached to Respond’s Answer dated April 15, 2014, there is a sentence which stands out under the Terms of Service, Variable Rate headings as follows:

For their services, Respond Power adds a profit margin to the electricity and Respond Power’s goal each and every month is to deliver your power at a price that is less than what you would have paid had you purchased your power from your local utility company, however, due to market fluctuations and conditions, Respond Power cannot always guarantee that every month you will see savings.


Respond’s Disclosure Statement (as attached to Respond’s Answer of April 15, 2014).  

		There is an affidavit of Scott Foreman-Murray, in-house counsel for Respond attached to the Motion for Summary Judgment.  In his affidavit, Mr. Foreman-Murray states that Respond began providing service to Complainant in October 2013 under the terms of service section of the disclosure statement provided to Complainant which explained that the price may vary from month to month and that the generation charges were set on the basis of PJM market rates plus a profit margin.  Further, Mr. Foreman-Murray stated that the disclosure statement provided that Respond’s goal was to deliver power at a price that is less than Complainant would have paid had he purchased power from his local utility company.  Mr. Foreman-Murray stated that the disclosure statement stated that Respond could not guarantee that Complainant would see savings every month and the contract included no dollar or percentage caps or ceilings on the amount by which the variable rates could change.  Mr. Foreman-Murray also stated there was a third-party verification recording.  Mr. Foreman-Murray stated for usage reflected in March and April, 2014 bills, Respond adjusted the variable rate for Complainant due to the exponential price increases in the PJM wholesale energy market consistent with the disclosure statement provided to Complainant.  Upon request, Respond returned Complainant to West Penn Power Company for default generation service on May 14, 2014. 

		It appears at this point in litigation that the parties have differing views on the interpretation of the same language in the disclosure statement.  The parties dispute the meaning of this disclosure.  Whether or not the disclosure statement language is in compliance with 52 Pa. Code § 54.4(c) is for the finder of fact and concluder of law to determine.   There may be other statements in addition to this disclosure statement that were made to Complainant prior to his entering into an agreement with the Company.  There is reference to a verification recording in Mr. Foreman-Murray’s Affidavit.  I am not persuaded by Respondent at this point to find there are no genuine issues as to material facts regarding whether the disclosures made to Complainant were in compliance with the Commission’s regulations.  I do not have a copy of the verification recording before me, however pursuant to 52 Pa. Code § 111.8(b)(6), I shall request a copy of the verification record be produced as a proposed exhibit at the hearing. 

		Further, there remains in dispute the date Complainant became a customer of Respondent.  Complainant averred he switched in January.  However, Mr. Foreman-Murray’s Affidavit states that Complainant began receiving service from Respond in October, 2013.  Whether the third-party verification process was followed properly is also an issue in this case.  Thus, there remains an issue regarding whether Respond Power provided Complainant with accurate and adequate information to make an informed decision about whether to switch to Respond Power for service.  There are consumer protections which must be followed as set forth in 66 Pa. C.S. § 2807(d)(2) and the Commission’s regulations found in Chapters 54 and 56 of the Pennsylvania Code.  52 Pa. Code §§ 54.1 - 54.7.  

		Whether the language of the disclosure statement is sufficiently clear and in conformity with the Commission’s order and regulations and whether the verification record further clarifies the terms of agreement through any questions or answers are issues which involve factual disputes.   Although I have treated Respond Power’s Letter from its Compliance Analyst for Major Energy/Respond Power, as an Answer, the pleading does not contain a verification regarding the facts averred in the Answer.  Answers to a formal complaint “containing an averment of fact not appearing of record in the action or containing a denial of fact must be personally verified. . .”   52 Pa. Code § 1.36(a).  The Answer denies misrepresentation, but it is not accompanied by oath or affirmation or made subject to the penalties of 18 Pa. C.S. § 4904 (relating to unsworn falsification to authorities).”  52 Pa. Code § 1.36(a).  Therefore, I cannot rely upon the facts averred in the Answer or the documents attached to the Answer to find no issue as to material fact.

		The Motion for Summary Judgment further challenges the legal sufficiency of Mr. Herp’s formal Complaint as well as the Commission’s jurisdiction to direct a refund or to regulate the prices electric generation suppliers charge their customers.  These arguments should have been raised as preliminary objections, filed within 20 days of the date of service of the Complaint.  They are being untimely raised through a Motion for Summary Judgment.  I am liberally allowing Respond Power’s Letter from its Compliance Analyst for Major Energy/Respond Power, to serve as an Answer even though it was neither submitted by an attorney for a corporation, nor did it contain a proper verification regarding the statements set forth in the Answer, this despite Mr. Foreman-Murray’s later affidavit that he is in-house counsel for Respond Power, with responsibility for regulatory compliance.  However, there is no good excuse for the untimely raising of preliminary objections against a pro se Complaint.    52 Pa. Code § 1.2(d).  52 Pa. Code §5.101.  See In re: Structural Separation of Bell Atlantic-Pennsylvania, Inc. Retail and Wholesale Operations, M-00001353, 2000 Pa. PUC LEXIS 56, Initial Decision (June 16, 2000).   

		While the issue of jurisdiction may be raised at anytime, I find this Commission does have jurisdiction over complaints involving the marketing and sales activities of electric generation suppliers.  Therefore, since the instant Complaint involves the marketing and sales activities of Respond, the Commission has jurisdiction to hear this Complaint.  66 Pa. C.S. §2807(d)(2).  See also, Grmusa v. Dominion Retail, Inc., C-2009-2124359, Order (April 16, 2010).
		
Conclusion
		It is averred by Complainant that he was told his bills would not be higher than West Penn Power’s bills under a variable rate plan.  There remains a genuine issue as to material fact regarding whether Complainant communicated with an agent of Respond Power, and relied upon certain statements and representations made by the agent prior to accepting the offer.  There is a genuine issue as to material fact regarding what information was given to Complainant and whether this information was accurate and timely regarding the service being offered to Complainant.  There remains in dispute the date Complainant became a customer of Respondent.  Whether the language of the disclosure statement is sufficiently clear and in conformity with the Commission’s order and regulations and whether the verification record further clarifies the terms of agreement through any questions or answers are issues which involve factual disputes.   Accordingly, Respond’s Motion for Summary Judgment shall be denied.

		Complainant’s Motion for Extension of Time treated as a Motion for Continuance is granted.  The July 1, 2014 evidentiary hearing shall be cancelled and rescheduled to August 1, 2014.  The parties will receive a notice of cancellation/rescheduling in the mail.  I will allow extra time for the parties to provide each other and me copies of proposed exhibits by July 28, 2014, four days before the hearing.  The regulations governing the withdrawal or amendment of complaints are found at 52 Pa. Code §§5.91 – 5.94.  


	THEREFORE,

	IT IS ORDERED,

1. That the Motion for Summary Judgment of Respond Power LLC is denied.

2. That the Initial Telephonic Hearing scheduled for July 1, 2014, shall be cancelled and rescheduled for August 1, 2014.

3. That proposed exhibits for the July 1, 2014 telephonic hearing must be delivered to the parties including Intervenor Office of Consumer Advocate by July 28, 2014, and Respond Power LLC should include in its submission a copy of its verification record regarding Mr. Justin L. Herp’s account.

4. That the Office of Consumer Advocate be added as an Intervenor to the Parties of Record service list.


Dated: 	June 25, 2014						____________________________
								Elizabeth H. Barnes
								Administrative Law Judge
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