BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Jeffrey Jakubik
:


:


v.
:
F-2013-2381878


:

PECO Energy Company
:

INITIAL DECISION 
Before

Christopher P. Pell

Administrative Law Judge

HISTORY OF THE PROCEEDING
This Initial Decision dismisses the Complaint of Jeffrey Jakubik against PECO Energy Company for his failure to meet his burden of demonstrating that PECO provided him with inadequate or unreasonable service or that PECO improperly issued him service termination notices.

On September 3, 2013, Jeffrey Jakubic (complainant) filed a formal Complaint (Complaint) against PECO Energy Company (PECO or respondent).  The Complaint is a timely appeal of a decision of the Commission’s Bureau of Consumer Services (BCS) at case number 3127555.  In his Complaint, the complainant placed check-marks in the boxes indicating “the utility is threatening to shut off my service or has already shut off my service” and “other.”  The complainant circled the portion reading “the utility is threatening to shut off my service.”  Under the “requested relief” section of the Complaint form, the complainant requested that PECO “locate and post the payments that were made and that cleared the bank to my PECO account.”



On September 17, 2013, respondent filed an Answer denying all material allegations of fact and conclusions of law in the Complaint.  PECO indicated that although the complainant has alleged that his father-in-law paid $5,402.02 towards his account and that this payment was never posted or applied to his account, the complainant has not provided proof that this check cleared from a bank account.  PECO further indicated that the complainant’s balance at the time of the Answer totaled $7,417.93 and that his account activity statement demonstrates that he does not make regular payments.  Lastly, although the complainant had not requested a Commission-issued payment agreement, PECO maintained that pursuant to 66 Pa.C.S.A. § 1405(c) he is not entitled to a Commission-issued payment agreement on his balance because it is comprised of CAP arrears.  


By hearing notice dated September 26, 2013, a hearing was scheduled for Thursday, December 12, 2013 at 1:00 p.m. and the matter was assigned to me. 



I issued a Prehearing Order on September 30, 2013.  The Prehearing Order directed the parties to comply with various procedural requirements.  It also explained that the complainant bears the burden of proof to establish that the respondent violated its tariff, the Public Utility Code, or a Commission Order or regulation, and that he is entitled to the relief requested in the Complaint. 
On December 5, 2013, the complainant faxed to my office a request to postpone the scheduled hearing.  The complainant cited child care responsibilities and witness unavailability as the basis for his request.  
On December 9, 2013, Shawane L. Lee, Esq., counsel for respondent, submitted a letter objecting to the complainant’s request for continuance.

On December 10, 2013, I issued my Order Granting Motion For Continuance.

By Hearing Cancellation/Reschedule Notice dated December 16, 2013, the initial hearing was rescheduled for February 14, 2014 at 10:00 a.m.

On February 11, 2013, Michael S. Swerling, Esq. entered an appearance on behalf of PECO in this Matter.

On February 13, 2014, both Mr. Swerling and Ms. Lee separately requested a continuance of the February 14, 2014 hearing, citing the unavailability of PECO’s witness, who was reassigned to “storm duty” following a major snowstorm.  Mr. Swerling indicated that the complainant had no objection to continuing the hearing.  Accordingly, I granted the request.
On February 25, 2014, I issued my Order Granting Respondent’s Motion For Continuance.

By Hearing Cancellation/Reschedule Notice dated February 20, 2014, the initial hearing was rescheduled for March 31, 2014 at 10:00 a.m.
On the morning of March 31, 2014, the complainant e-mailed to me a request for another postponement of the scheduled hearing.  Complainant indicated that his daughter was home from school with a stomach virus and a fever.  Complainant indicated that, since no one was available to watch his daughter, he would not be able to attend the hearing.  To accommodate the complainant’s situation, I offered to conduct the hearing telephonically.  However, the complainant would not state whether or not he would agree to a telephonic hearing.  Although Ms. Lee initially objected to granting the complainant’s second request for a continuance, she indicated she would not have an objection if the hearing could be held on April 3, 2014 at 10:00 a.m.  Since I was available on that date and time, I granted the complainant’s request.

By Hearing Cancellation/Reschedule Notice dated March 31, 2014, the initial hearing was rescheduled for April 3, 2014 at 10:00 a.m.

On the morning of April 3, 2014, the complainant e-mailed me again, this time asking if the in-person hearing could be changed to a telephonic hearing.  The complainant indicated that his son was then sick with a stomach virus and he had no child care for him.  Ms. Lee indicated that she had no objection to converting the hearing from in-person to telephonic.  


The hearing convened telephonically on April 3, 2014.  Mr. Jakubik appeared pro se and testified.  Respondent appeared and was represented by Shawane L. Lee, Esq., who presented the testimony of Dana McCollum, a Regulatory Assessor.  Respondent offered nine exhibits (PECO Exhs. 1 through 9) during the hearing, which were all admitted into the record.  



The record was left open for the complainant to submit complainant’s Exhibit 1, which was to be either a copy of the front and back of two cancelled checks he referenced during the hearing, or a bank statement regarding these checks.  However, the complainant never submitted the proposed exhibit, nor did he offer an explanation for why he did not submit the proposed exhibit.


The record in the case consists of a 40-page transcript and nine exhibits.  The record closed on April 14, 2014, the date that I received the transcript.

FINDINGS OF FACT

1. The complainant in this case is Jeffrey Jakubik.  Complainant resides at 66 Grant Drive, Holland, PA 18966 (service address).  Tr. 6, 28.
2. The respondent in this proceeding is PECO Energy Company.
3. Complainant is a PECO electric residential heating customer.  Tr. 6, 28.  
4. On March 20, 2013, PECO issued a 10-day termination notice to the complainant for a past-due balance of $5,097.80.  Tr. 32; PECO Exh. 3.
5. On March 28, 2013, PECO issued a 72-hour termination notice to the complainant for his past-due balance.  Tr. 32; PECO Exh. 3.

6. On April 8, 2013, the complainant filed a lost payment investigation with PECO regarding a payment made in the amount of $5,450.02.  Tr. 17, 32; PECO Exh. 3.

7. When a lost payment investigation is initiated, the amount in question or in dispute is held from collection for a period of 30 days to afford the customer an opportunity to provide the necessary verification of the payment in dispute.  Once the investigation is closed, if the account is not current, PECO will begin the termination process.  Tr. 32-33, 37.

8. On April 11, 2013, a PECO Customer Consultant issued a letter to the complainant regarding the lost payment of $5,450.02 he claimed was mailed to the company on April 1, 2013.  The letter advised the complainant:

In order to credit your account promptly, please provide copy of front and back of your cancelled checked (sic).  This information is necessary in order to complete our investigation.  It is very important that we receive this information by 04/18/2013.  A self-addressed, stamped envelope is enclosed for your convenience.

Tr. 18, 24; PECO Exh. 5.

9. Complainant provided the front side of a check from a Chase bank account which indicated a payment to PECO for $5,550.00.  This copy did not list the name and address of the Chase bank account holder.  Complainant did not provide a copy of the reverse side of the check as PECO had requested.  Tr. 18-20; PECO Exh. 8.
10. On May 8, 2013, PECO extended the lost payment investigation to afford the complainant additional time to provide the requested documentation.  Tr. 32-33.

11. Complainant did not provide the requested bank statement or cancelled check to PECO to verify this payment.  Tr. 32-33.

12. PECO closed the lost payment investigation.  Tr. 33.  

13. On July 8, 2013, PECO issued a 10-day termination notice to the complainant for a past-due balance of $6,321.02.  Tr. 33; PECO Exh. 3.

14. On July 15, 2013, PECO issued a 72-hour termination notice to the complainant for his past-due balance.  Tr. 33; PECO Exh. 3.

15. On July 25, 2013, the complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS).  Tr. 34; PECO Exh. 9.

16. When a customer files an informal complaint, a past due balance is held from collection.  Tr. 34.

17. On August 14, 2013, BCS issued a decision closing the complainant’s case.  Tr. 35; PECO Exh. 9.

18. On August 16, 2013, the complainant filed another lost payment investigation with PECO.  Tr. 35; PECO Exh. 3.

19. In accordance with PECO’s policy regarding lost payment investigations, collection on the complainant’s account was held for 30 days.  Tr. 35.

20. PECO again requested a copy of the front and back of the cancelled check from the complainant.  Tr. 35.

21. PECO never received the requested copy of the front and back of the cancelled check.  Tr. 35.

22. Since April 23, 2009, the complainant has filed 10 separate lost payment investigations with PECO.  Tr. 16-17, 21, 37-38; PECO Exh. 3.  
23. PECO has not been able to validate any of the lost payment disputes filed by the complainant.  38.

24. PECO never terminated the complainant’s service.  Tr. 11.

25. The complainant’s total account balance as of the time of the hearing was $6,879.87.  Tr. 30, 38; PECO Exh. 1.
DISCUSSION
The Public Utility Code, 66 Pa.C.S.A. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S.A. § 332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa.PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa.PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600, 602 (Pa.Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth. 1984).

In his Complaint and at the hearing, the complainant maintained that PECO lost a sizeable payment made to the company on his behalf by his father-in-law.  Complainant insisted that this payment was made and that copies of the cancelled checks were forwarded to PECO, as requested, as verification of payment.  Complainant also challenged PECO’s notifications of its intent to terminate his service for non-payment on the basis that he made the requisite payments to PECO.


PECO is required by law to provide the complainant with adequate and reasonable service with respect to his electric service.  As a general proposition, neither the Public Utility Code nor the Commission’s regulations require public utilities to provide constantly flawless service.  The Public Utility Code at 66 Pa.C.S. § 1501 requires public utilities to provide reasonable and adequate, not perfect service.  The statute at 66 Pa.C.S.A. § 1501, provides, in relevant part:

§1501.  Character of service and facilities

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

Interpreting this provision in West Penn Power Co. v. Pa. Pub. Util. Comm’n, 478 A.2d 947 (Pa.Cmwlth. 1984), the Commonwealth Court stated:

We hold that in order for the PUC to sustain a complaint brought under this section, the utility must be in violation of its duty under this section.  Without such a violation by the utility, the PUC does not have the authority, when acting on a customer’s complaint, to require any action by the utility.  (footnote omitted).

478 A.2d at 949.

The statutory definition of “service” is to be broadly construed.
  Country Place Waste Treatment Co., Inc. v. Pa. Pub. Util. Comm’n, 654 A.2d 72 (Pa.Cmwlth. 1995).  In applying the facts to the law, the issue becomes whether PECO’s actions as described in the Complaint rise to the level of inadequate service that constitutes a violation of the Public Utility Code.  



Additionally, regarding grounds for authorized termination of service, Commission regulations provide in pertinent part that “[a] public utility may notify a customer and terminate service provided to a customer after notice as provided in §§ 56.91 – 56.100 (relating to notice procedures prior to termination) for . . . [n]on payment of an undisputed delinquent account.”  52 Pa.Code § 56.81(1).



In the present case, the complainant does not dispute the amount that PECO billed him for electric services rendered.  Instead, the complainant has challenged PECO’s handling of payments made towards his outstanding balance.  Complainant maintains that PECO has mishandled or lost significant payments made towards his account.  For this reason, he believes any attempts by PECO to terminate his electric service to be improper.  


Although the complainant insisted that his father-in-law made these particular payments towards his account on his behalf, he did not submit either a bank statement or a copy of the front and back of the applicable cancelled checks to demonstrate that PECO accepted these payments.  All that he has supplied is a copy of the front of two checks that do not even identify the bank account holder.  Complainant was given an additional opportunity to supply either of these documents as late-filed exhibits but he did not submit either document.  Clearly, the complainant has failed to demonstrate that PECO received and misapplied these payments, or that it provided him with inadequate or unreasonable service.    



Additionally, although the complainant checked-off the box on the Complaint form indicating that PECO threatened to shut-off his electric service or had already shut-off his electric service, he did not offer a copy of the termination notice he referenced during the hearing.  However, he did testify that the notice informed him that termination was pending for a past due balance, of the amount he owed, and also informed him of steps he could follow to avoid termination.  Based on this limited information, the complainant’s failure to submit a copy of the notice he was challenging, and the fact that the complainant is not disputing the amount of the underlying bill, the complainant did not meet his burden of demonstrating that PECO improperly notified him of its intent to terminate his service pursuant to 52 Pa.Code § 56.81(1), or of demonstrating that the content of the notices issued to him failed to meet the notice requirements set out in 52 Pa.Code § 56.91.


The record in this case demonstrates that the complainant has filed 10 separate lost bill investigations with PECO in the past four years.  The record further demonstrates that none of the complainant’s lost payment claims has ever been validated.  It appears that the complainant has discovered a way to delay PECO’s efforts to terminate his service for non-payment.  Regardless, the complainant did not meet his burden in this instance of demonstrating that PECO mishandled payments made towards his account, or that PECO improperly notified him of its intent to terminate his electric service.  Accordingly, his Complaint must be denied in its entirety.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.

2. Pursuant to 66 Pa.C.S.A. § 332(a), the burden of proof in this proceeding is upon the complainant.

3. The complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Such a showing must be by a preponderance of the evidence.

4. The complainant failed to sustain his burden of demonstrating that respondent failed to properly post payments to his account for service.
5. The complainant failed to sustain his burden of demonstrating that respondent provided him with inadequate or unreasonable service.
6. Complainant failed to sustain his burden of establishing that respondent improperly notified him of its intent to terminate his service pursuant to 52 Pa.Code § 56.81(1), or of demonstrating that the content of the notices issued to him failed to meet the notice requirements set out in 52 Pa.Code § 56.91.
ORDER



THEREFORE, 



IT IS ORDERED:

1. That the Complaint of Jeffrey Jakubik against PECO Energy Company at Docket No. F-2013-2381878 is denied; and

2. That the docket at Docket No. F-2013-2381878 be marked closed.
Date:
    June 24, 2014    

/s/







Christopher P. Pell 


Administrative Law Judge

� 	The Office of Administrative Law Judge (OALJ) scheduling unit e-mailed a copy of this notice to the complainant.  


� 	“Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them . . .  66 Pa.C.S.A. § 102.
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