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OPINION AND ORDER

BY THE COMMISSION:



Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Dennis J. Buckley, issued on April 1, 2014, in the above-captioned proceeding.  No Exceptions were filed, but we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we reverse the Initial Decision, in part, and remand this matter to the Office of Administrative Law Judge (OALJ) for a hearing, consistent with this Opinion and Order.
Background and History of the Proceeding

This case involves a formal complaint (Complaint) filed by David Kearse and Ronald Walker (Complainants) against Philadelphia Gas Works (PGW) on September 20, 2013.  The Complainants alleged that the North 16th Street, Philadelphia, PA property (Premises) they own has had liens
 placed on it for unpaid natural gas service bills incurred by tenants of the Premises.  Also, in the Complaint, it was alleged that for the time period of June 2009 through April 2010, PGW improperly established a gas account in the name of a person who was not on the Complainants’ lease.  The Complainants requested that the liens be removed.

On October 28, 2013,  PGW filed its Answer (Answer) stating that a lien was filed by the City of Philadelphia (City) against the Premises on March 29, 2010, in the amount of $1,150.53, and again on June 28, 2011, in the amount of $1,471.18 to collect the unpaid balance owed by Ronald Walker, the customer of record at the Premises.

In its Preliminary Objections, filed on the same date as its Answer, PGW averred that the Commission lacked jurisdiction over the subject matter of the Complaint.  In addition, PGW argued that the portion of the Complaint, which seeks to have the liens on the Premises removed, be stricken as impertinent matter.
 

The Complainants did not file an answer to PGW’s Preliminary Objections.
In his Initial Decision issued April 1, 2014, the ALJ granted the Preliminary Objections of PGW, ruling that the Commission did not have jurisdiction over the subject matter and the Complainants must obtain relief through the procedures established by the Municipal Claim and Tax Lien Law, 53 P.S. §§ 7101, et seq.  He therefore dismissed the Complaint without hearing.

As previously stated, no Exceptions were filed, but we exercised our right to review the Initial Decision pursuant to § 332(h) of the Code, 66 Pa. C.S. § 332(h).

Discussion

As stated above, PGW filed Preliminary Objections pursuant to 52 Pa. Code § 5.101(a)(1) arguing that the Commission lacks jurisdiction.  Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).  



It is well-settled that the Commission does not have jurisdiction over the placement of municipal liens and is without authority to order their removal. See, e.g., Larry and Gail Newman v. Philadelphia Gas Works, Docket No. C-2011-2273565 (Order entered March 29, 2012); Faye Payne v. Philadelphia Gas Works, Docket No. 
C-2011-2247124 (Order entered February 16, 2012); William Petravich v. Philadelphia Gas Works, Docket No. C-2010-2188984 (Order entered February 10, 2011); Agron Vata v. Philadelphia Gas Works, Docket No. C-2009-2149960 (Order entered August 24, 2010).  In each of those cases, the complainants contested liens that were placed on their property by the City on behalf of PGW and the Commission dismissed the complaints for lack of jurisdiction.  Accordingly, we agree with the ALJ’s reasoning as it relates to the lack of jurisdiction to consider the removal of the municipal liens on the premises.  
However, the Complaint showed that in addition to asking that the liens be removed, the Complainants alleged that PGW improperly established a gas account in the name of a person who was not on the Complainants’ lease, and that the Complainants should not be responsible for that unknown person’s arrearage.
PGW’s tariff indicates that applicants for service must be on a lease, deed or mortgage.
  Failure of a public utility to follow the provisions of an approved tariff falls squarely within this Commission’s jurisdiction.
  Because the Commission retains jurisdiction over compliance with tariff provisions, the portion of the Complaint alleging provision of service to a person not on the lease should not have been dismissed on Preliminary Objections, but instead should have proceeded to hearing for fact finding.
Conclusion

Based upon the foregoing discussion, we shall reverse, in part, the ALJ’s Initial Decision and remand this matter to the OALJ for such further proceedings as may be warranted, regarding the allegations of an improperly established gas account raised in the Complaint; THEREFORE, 

IT IS ORDERED:

1. That the Initial Decision of Administrative Law Judge Dennis J. Buckley, issued on April 1, 2014, is reversed, in part, consistent with this Opinion and Order.

2.
That this proceeding is remanded to the Office of Administrative Law Judge for such further proceedings as may be warranted, consistent with this Opinion and Order.








BY THE COMMISSION,
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� 	“A lien is a charge on property, either real or personal, for the payment or discharge of a particular debt or duty in priority to the general debts or duties of the owner.  It encumbers property to secure payment or performance of a debt, duty or other obligation.  Liens fall into three categories:  common law liens, equitable liens and statutory liens.”  London Towne Homeowners Ass’n v. Karr, 866 A.2d 447, 451 (Pa. Cmwlth. 2004) (citations and internal footnotes omitted). 


	� 	Statements in a pleading that are legally irrelevant to the cause of action or that could not have influence in leading to a result are “impertinent” and subject to being stricken.  See Jefferies v. Hoffman, 417 Pa. 1, 207 A.2d 774 (1965).


	� 	Having determined that the Commission lacks jurisdiction over the Complaint, the ALJ found no reason to discuss PGW’s second Preliminary Objection argument seeking to have the Commission strike the request for relief as impertinent matter pursuant to 52 Pa. Code § 5.101(a)(2).  I.D. at 9.


	� 	PGW Supplement No. 21, Gas Service Tariff – Pa. P.U.C. No. 2, pg. 10.


	� 	A Commission-approved tariff is prima facie reasonable, has the full force of law and is binding on the utility and the customer.  Brockway Glass Co. v. Pa. PUC, 437 A.2d 1067 (Pa. Cmwlth. 1981); 66 Pa. C.S. § 316; and Kossman v. Pa. PUC, 694 A.2d 1147 (Pa. Cmwlth. 1997).
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