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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Kandace F. Melillo, issued on March 31, 2014, in the above-captioned proceeding.  Exceptions have not been filed.  However, we exercise our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. 
§ 332(h).  For the reasons stated below, we shall modify the ALJ’s Initial Decision, consistent with this Opinion and Order.   


History of the Proceeding

		On November 12, 2013, Chrystal Garber (Complainant) filed a Formal Complaint with the Commission against PECO Energy Company (PECO) alleging that there were incorrect charges on her bill as she did not live at the service address during the time the bills were incurred.  She further alleged that her mother had requested that the service be discontinued, but that PECO had failed to honor the request.  As relief, the Complainant asked that the erroneous charges be removed.  On December 16, 2013, PECO filed an Answer which denied the material allegations in the Complaint and requested that the Complaint be dismissed.

		By Telephone Hearing Notice dated February 12, 2014, the parties were informed of the date and time for the initial hearing and were also warned that they could lose the case if they did not attend the scheduled hearing.  On February 21, 2014, a Prehearing Order was issued which also provided notice of the date and time of the scheduled hearing and advised the Parties that the case could be dismissed if the Complainant failed to be available for the hearing.

		The telephonic hearing convened as scheduled and the ALJ called the Complainant at the telephone number listed in her Complaint.  The Complainant was not available but a woman named Donna Garber, who claimed she was the Complainant’s mother, answered the phone.  The woman indicated that her daughter, the named Complainant, was incarcerated, but that she had a power of attorney for her daughter.  No documentation of the alleged power of attorney had been provided.  PECO objected to Donna Garber’s continuing with the case in place of her daughter and moved for dismissal with prejudice for failure of the Complainant to appear and prosecute the case.  The record closed at the conclusion of the hearing, on March 25, 2014.

Having received no indication that the Telephone Hearing Notice had been returned as undeliverable by the United States Postal Service nor any requests for continuances, the ALJ dismissed the Complaint with prejudice for failure of the Complainant to prosecute the case.  The Administrative Law Judge issued her Initial Decision dismissing the Complaint on March 31, 2014.  As stated above, no Exceptions have been filed, but we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Code.

Discussion

Legal Standard

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent. If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the Party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Before addressing the Initial Decision, we note that any issue that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

Initial Decision

		ALJ Melillo made five Findings of Fact and reached five Conclusions of Law.  I.D. at 3 and 5-6.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.   

In her Initial Decision, the ALJ noted the presumption that notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  I.D. at 4 (citing  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994), app. denied, 539 Pa. 696, 653 A.2d 1234 (1994)).  Applying this presumption, she determined that the Complainant had received notice of the hearing date.  The Complainant’s due process rights to notice and an opportunity to be heard had been observed.  Because Ms. Garber did not appear at the hearing, the ALJ concluded that the Complainant did not carry her burden of proof.  I.D. at 4.  In addition, the ALJ concluded that the Complainant waived the opportunity to participate in the hearing due to her unexcused failure to appear at the hearing.  Id.

In addition, the ALJ concluded that, although the Complainant’s mother was available for the hearing, the case could not proceed in the absence of the Complainant.  The Complainant’s mother could not act as the Complainant because the Complaint had not been filed in both names.  Additionally, the Complainant’s mother was not an attorney and could not represent her daughter at the hearing.  I.D. at 4-5.  Consequently, the ALJ dismissed the Complaint with prejudice.

Disposition

We note with some consternation that the Commission is regularly inundated with complaints that result in dismissal with prejudice due to complainants’ failure to appear.  This result is both costly and frustrating to all parties involved including the Commission and the respondents to the complaints.  We also note that the Commission and specifically our ALJs frequently go beyond what is necessary to provide pro se complainants the opportunity to be heard and to receive due process.

With that said, however, the decision in this case raises some question of due process in that there are statements in the Initial Decision that suggest that the Complainant’s failure to participate in the hearing at issue was due to her incarceration.  Our Regulations provide guidance for these situations in that they provide that a complainant generally waives the opportunity to participate in a hearing if the complainant fails to appear or to be represented after receiving notice of a hearing.  However, this provision is specifically not applicable if a complainant’s failure to appear is unavoidable.  See 52 Pa Code § 5.245. 

Although the record is not absolutely clear about the reason for the Complainant’s failure to appear at the hearing in question, incarceration presents a situation in which the failure to appear is unavoidable.  Thus in order to maintain the Complainant’s due process rights, the disposition of this case should be modified and we will dismiss the case without prejudice.
 
Conclusion

		Based on our review of the record, we shall modify the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE, 

			IT IS ORDERED:

1. That the Initial Decision of Administrative Law Judge Kandace F. Melillo, issued on March 31, 2014, is adopted, as modified, consistent with this Opinion and Order.

2. That the Complaint filed by Chrystal Garber on November 12, 2013 is dismissed without prejudice.



3. That the Secretary’s Bureau shall mark this proceeding closed. 
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							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  June 5, 2014

ORDER ENTERED:   July 3, 2014
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