
BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Elizabeth Russell					:
							:
	v.						:			C-2014-2417551
							:
Respond Power LLC					:


ORDER GRANTING IN PART AND DENYING IN PART THE PRELIMINARY OBJECTIONS AND DIRECTING COMPLAINANT TO FILE OF AN AMENDED COMPLAINT



HISTORY OF THE PROCEEDING

		On April 11, 2014, Elizabeth Russell (Complainant) filed a formal Complaint against Respond Power LLC (Respond or Respondent) seeking both a payment agreement and a refund of the difference between a set rate and variable rate for approximately $750.00.

		The Complaint was served by the Commission's Secretary on April 23, 2014.  By Secretarial letter dated May 15, 2014, an extension of time in which to file a responsive pleading was granted until June 12, 2014.  

		On June 12, 2014, Respond filed its Answer and Preliminary Objections (POs), properly accompanied by a Notice to Plead.  In its Answer, Respond admits that it provided service to Complainant from October 24, 2013 until March 27, 2014 under a variable rate plan.  It admits further that enrollment in the plan was accompanied by a disclosure statement explaining that the rates could vary monthly and that pricing is based on PJM wholesale market conditions.

		The POs state that the Complaint is deficient in that it does not allege that the rates charged violated neither the terms of the contract nor of any law administered by the Commission.    

		The response period has run and no response was filed to the POs.  On June 23, 2014, a Motion Judge Assignment Notice was issued which assigned the matter to me.  The POs are ripe for disposition.

DISCUSSION

		Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-000935435 (July 18, 1994).  When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa.Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003).   

		The rules regarding preliminary objections are as follows:

§ 5.101.  Preliminary objections.
(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1)  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)  Insufficient specificity of a pleading.

(4)  Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)  Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)  Standing of a party to participate in the proceeding.
* * *
52 Pa. Code § 5.101(a).  

		 In reviewing preliminary objections, only the facts in the pleadings filed by the nonmoving party can be presumed to be true in order to determine whether recovery is possible. Pennsylvania State Lodge, Fraternal Order of Police v. Dept. of Conservation & Natural Resources, 909 A2d 413 (Pa.Cmwlth. 2006) aff'd, 492 Pa. 304, 924 A.2d 1203 (2007).  
The reviewing authority will accept as true the well-pled averments set forth in the complaint, and all inferences reasonably deducible therefrom.  Conclusions of law, unwarranted inferences from facts, argumentative allegations, or expressions of opinion will not be accepted as true for purposes of evaluating preliminary objections.  "In order to sustain preliminary objections, it must appear with certainty that the law will not permit recovery, and, where any doubt exists as to whether the preliminary objections should be sustained, the doubt must be resolved in favor of overruling the preliminary objections.  Corman, et al. v. The National Collegiate Athletic Association, 74 A.2d 1149 (Pa.Cmwlth. 2013), 2013 Pa. Commw. LEXIS 353.

		 In order for Complainant to prevail ultimately, there must be a statute, regulation or order which the Commission is authorized to enforce.  The Complaint must set forth anything done or omitted to be done by Respondent in violation of any law which the Commission has jurisdiction to administer.  66 Pa. C.S. § 701; 52 Pa. Code § 5.21(a).  

		Respondent cites 52 Pa.Code § 5.101(a)(4), legal insufficiency of a pleading, as the basis for the POs, relying on the lack of a specific allegation of a violation of a law that is within the Commission's jurisdiction to administer.  While the Complaint does not specify a violation, the remedy sought is the difference between what Complainant paid under a variable rate and what it believes it should have paid.  This indicates that there is some belief on the part of the Complainant that the rate charged was incorrect or improperly explained, and the Complainant will be given the opportunity to prove this at an evidentiary hearing.  Complainant is advised that she will be responsible for proving, with appropriate testimony and documentation, that the Respondent's actions were not consistent with applicable Commission regulations regarding standards of disclosure and conduct.  See 52 Pa.Code § 54.43.   

		Complainant is further cautioned that the Commission's ability to grant a remedy against an EGS is limited.  The Commission can impose a civil penalty, payable to the Commonwealth's General Fund, but cannot award monetary damages or direct the refund or credit to Complainant's account, as the Commission has no ability to regulate the rates of an EGS.   Respondent EGS, however, is free to enter into a settlement of this Complaint. 

		In addition, the Complainant has asked for a payment agreement.  Payment agreements are between the customer and the electric distribution company, which handles the billing for itself and the electric generation supplier.  The only named Respondent in this matter is the electric generation supplier.  The Complaint shows that it does not name the electric distribution company as a respondent, nor does it identify the correct electric distribution company.  In order to permit the Complainant to pursue a payment agreement, the Complainant has 20 days from the date of this Order to file an Amended Complaint which includes the Complainant's electric distribution company[footnoteRef:1] as a named respondent.  The Amended Complaint must be filed at the Commission and a copy provided to the undersigned within that time period, or the existing Complaint will be scheduled for hearing without the electric distribution company, and no payment agreement can be granted.   [1:  The electric distribution company must be the one that provides electric service to the Complainant.  Those certificated to do business in the Commonwealth are:  Citizens Electric of Lewisburg, Duquesne Light Company,  Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company, PPL Electric Utilities, PECO Energy Company, Pike County Electric, UGI Utilities - Electric Division, Wellsboro Electric, West Penn Power.  ] 


		Accordingly, in order to provide Complainant with the opportunity to pursue her stated issues, the following Order is entered:

		THEREFORE,

		IT IS ORDERED:

		1.	That the Preliminary Objections filed by Respond Power, LLC, in response to the Complaint filed by Elizabeth Russell at docket no. C-2014-2417551, are granted insofar as they result in a holding that the Commission will not award monetary damages.

		2.	That the Preliminary Objections filed by Respond Power, LLC, in response to the Complaint filed by Elizabeth Russell at docket no. C-2014-2417551, are denied insofar as they seek dismissal of the Complaint.

		3.	That Elizabeth Russell is directed to file an Amended Complaint within 20 days of the date of this Order which names Elizabeth Russell's electric distribution company as a respondent, in addition to Respond Power LLC, and to serve a copy of the Amended Complaint on the presiding officer and counsel for Respond Power LLC:

Administrative Law Judge Susan Colwell			Karen O. Moury, Esq.
PA Public Utility Commission				Buchanan Ingersoll & Rooney PC
PO Box 3265							409 North Second Street, Ste. 500
Harrisburg PA 17105-3265					Harrisburg PA 17101-1357

		4.	That failure of Elizabeth Russell to file an Amended Complaint within 20 days of the date of this Order will result in the scheduling of the evidentiary hearing on the existing Complaint limited to the issues discussed in this Order.

Dated: July 3, 2014					________________________________
							Susan D. Colwell
							Administrative Law Judge
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