BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Pennsylvania Public Utility Commission,	:
Bureau of Investigation and Enforcement	:
						:
			v.			:		C-2014-2402746
						:
Snyder Brothers, Inc.				:
		

ORDER STAYING PROCEEDING 


On January 17, 2014, the Commission’s Bureau of Investigation and Enforcement (I&E) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Snyder Brothers, Inc. (Snyder).  The complaint alleged that Snyder violated Act 13 of 2012, the Unconventional Gas Well Impact Fee Act (Act 13).  Act 13 authorizes the Commission to collect, administer and distribute fees collected from unconventional gas well producers.  

The I&E complaint alleged that in calendar year 2011, Snyder failed to identify 24 of its unconventional vertical gas wells and pay impact fees and administrative charges on those wells.  The I&E complaint further alleged that for calendar year 2012, Snyder failed to identify 21 of its unconventional vertical gas wells and pay impact fees and administrative charges on those wells.  The I&E complaint requested that the Commission order Snyder to pay the past due impact fees plus interest and penalties and administrative charges totaling $507,586.00 and a civil penalty of $50,000.00.

On February 5, 2014, Snyder filed an answer with new matter to the I&E complaint.  The answer denied that Snyder failed to identify any unconventional vertical gas wells or to pay any impact fees or administrative charges for calendar years 2011 and 2012. 

The new matter asserted that Snyder submitted annual reports to the Commission for calendar years 2011 and 2012, as required by Act 13.  The new matter contended that Snyder accurately identified all of its unconventional vertical gas wells and correctly paid the impact fees and administrative charges on those wells, as required by Act 13.  The answer with new matter requested that the Commission dismiss I&E’s complaint with prejudice.  

On February 11, 2014, the Pennsylvania Independent Oil & Gas Association (PIOGA) filed a petition to intervene in this proceeding, pursuant to 52 Pa.Code §§ 5.72-5.75.  PIOGA’s petition alleged that it represents over 900 members interested in natural gas development, including oil and natural gas producers, drilling contractors and service companies, as well as professional firms, individuals and royalty owners.  According to the petition, some of PIOGA’s members are involved in producing natural gas and are subject to the fees imposed by Act 13.

The petition asserted that several of PIOGA’s members filed objections or appeals with the Commission alleging that they had erroneously paid impact fees for calendar year 2011 on wells that were not unconventional vertical gas wells.  According to the petition, the Commission closed the appeals administratively without a formal Commission determination of the issues raised in the objections or appeals because Act 13 contains no provision for refunding impact fees.

The petition contended that the Commission’s resolution of the issues raised by I&E’s complaint will directly affect PIOGA and its producer members subject to the Act 13 impact fees.  The petition argued that PIOGA and its producer members subject to the Act 13 impact fees will be bound by the Commission’s resolution of the issues raised in this proceeding.  According to the petition, the interests of PIOGA and its members are not adequately represented by Snyder or any other party that may seek to intervene in this proceeding.

The petition statedthat PIOGA’s intervention in this proceeding is in the public interest because PIOGA and its members participated in the Commission proceedings implementing Act 13 and this experience would enable PIOGA to contribute to the full development of the record in this proceeding.  PIOGA indicated that it disagrees with I&E’s interpretation of the provisions of Act 13.  PIOGA requested that it be permitted to intervene in this proceeding. 

On February 27, 2014, I&E filed a reply to Snyder’s new matter.  The reply to new matter denied that Snyder accurately identified all of its unconventional vertical gas wells and correctly paid the impact fees and administrative fees on those wells as required by Act 13.  The reply to new matter requested that the Commission sustain I&E’s complaint and find Snyder in violation of Act 13.

By notice dated March 20, 2014, the Commission scheduled a telephonic prehearing conference for this matter on April 22, 2014 and assigned the case to me.  I issued a prehearing conference order, dated March 20, 2014, setting forth the procedural matters to be addressed at the prehearing conference.

By order dated March 24, 2014, I granted PIOGA’s petition to intervene.  

On April 7, 2014, Snyder filed a petition requesting that the Commission allow it to escrow the impact fee amounts in dispute owed for 2013 in an interest bearing account with a federally insured bank, pending a Commission decision in this matter.  In the petition, Snyder claimed that permitting it to escrow the amount in dispute will create a fund from which the Commission may obtain payment for whatever amount the Commission determines that Snyder owes.

The petition stated that there is no provision in Act 13, any regulation issued pursuant to Act 13 or any other mechanism by which a producer can escrow a disputed amount while exercising its right to seek review of the amounts claimed due by the Commission.  The petition argued that if the producer does not pay the entire amount owed whether disputed or not, the producer is subject to an enforcement action for impact and administrative fees as well as interest and penalty, pursuant to 58 Pa.C.S. § 2308.  The petition contended that the Commission, in Act 13 of 2012-Implementation of Unconventional Gas Well Impact Fee Act, Docket No. M-2012-2288561, (Clarification Order entered December 20, 2012) (Clarification Order) has stated that Act 13 does not provide for a refund of an overpayment of an impact or administrative fee.  

Snyder’s petition argued that a producer must chose to either withhold payments of any disputed amount and face an enforcement action or remit the disputed amount with no expectation of receiving any amount determined not to be owed.  Snyder argued that this circumstance constitutes an improper condition on the right to appeal government actions guaranteed by Article 5, Section 9 of the Pennsylvania Constitution.  The petition asserted that this circumstance constitutes an improper taking, and constitutes a denial of Snyder’s substantive and procedural due process rights, in violation of the Pennsylvania Constitution.  The petition requested that Snyder be permitted to escrow the disputed amounts for 2013, pending further Commission order. 

On April 18, 2014, Snyder filed a motion to compel discovery pursuant to 52 Pa.Code §§ 5.342 and 5.349.  The motion requested that the presiding officer issue an order compelling I&E to provide responses to Snyder’s interrogatories and requests for production of documents.  

On April 22, 2104, I&E filed an answer to Snyder’s petition for leave to escrow.  I&E admitted there is no provision in Act 13 or any regulation issued pursuant to Act 13 by which a producer can escrow a disputed amount while exercising its right to seek review of the amounts claimed due by the Commission. I&E acknowledged that if a producer does not pay the entire amount of the impact fee owed, the producer is subject to an enforcement action for impact and administrative fees as well as interest and penalties.  I&E admitted that Act 13 does not provide for a refund of an overpayment of an impact or administrative fee.  However, I&E asserted that on several occasions, overpayments have been refunded to producers when money from the impact fees had not yet been distributed to municipalities.  I&E requested that the Commission deny Snyder’s petition.

Also on April 22, 2014, I&E filed an answer to the motion to compel.  The answer asserted that the information sought by Snyder is irrelevant and not reasonably calculated to lead to the discovery of admissible evidence.  The answer contended that the information sought by Snyder is not in I&E’s custody and control and therefore beyond the scope of discovery.  The answer requests that Snyder’s motion to compel be denied.

I conducted a telephonic prehearing conference in this case as scheduled on April 22, 2014.  Participating were counsel for I&E, Snyder and PIOGA. As a result of the prehearing conference, I issued Prehearing Order #2 on April 23, 2014.  Prehearing Order #2 established a litigation schedule and modified the Commission’s normal discovery timelines.  

By notice dated April 23, 2014, the Commission scheduled hearings on this matter for September 9 and 10, 2014, in Hearing Room 4, Commonwealth Keystone Building, Harrisburg.  

On April 23, 2104, PIOGA filed an answer to Snyder’s petition for leave to escrow.  PIOGA reiterated and supported the arguments made in Snyder’s petition.
  
In addition, PIOGA pointed out that the Commission, in its proposed rulemaking order at Act 13 of 2012-Implementation of Unconventional Gas Well Impact Fee Act; Chapter 23, Docket No. L-2013-2375551 (Order entered October 17, 2013) (Rulemaking Order), at page 18-19, provides that refunds may be made on a case by case basis if there is a classification or computational error in calculating the impact fee but that the refund petition would have to be filed by May 1 following the April 1 impact fee payment due date.  Under the Commission’s proposal, after the expiration of the thirty day refund petition period, the Commission will not issue any refunds of overpaid impact fees.  PIOGA contends that this refund mechanism would not address the situation faced by Snyder.  PIOGA requested that the Commission grant Snyder’s petition.

By order dated April 24, 2014, I denied Snyder’s petition to escrow because the Commission lacked the authority to order Snyder to escrow funds.  

By order dated April 28, 2014, I denied Snyder’s motion to compel because Snyder’s interrogatories and requests for production sought irrelevant information or information not reasonably calculated to lead to the discovery of admissible evidence.  In addition, I determined that the information sought by Snyder was outside the scope of discovery.  

On June 4, 2014, I&E filed a petition for interlocutory review, pursuant to 52 Pa.Code § 5.302.  The petition alleged that there is a material question as to whether an unconventional gas well that produces more than 90,000 mcf average per day in any given month during a calendar year is properly subject to the impact fees and administrative charges applicable to that well pursuant to Act 13.  I&E contended that resolution of the material question will expedite this proceeding.  I&E requested that the Commission grant its petition for interlocutory review.   

On June 9, 2014, Snyder filed an answer to I&E’s petition for interlocutory review.  Snyder’s answer opposed I&E’s petition for interlocutory review.  Snyder’s answer disagreed that resolution of the material question posed in I&E’s petition will expedite the proceeding.  Snyder also argued that I&E’s petition fails to articulate a compelling reason for granting the relief requested.  Snyder requested that the Commission deny the petition.

On June 13, 2014, PIOGA filed a brief in opposition to I&E’s petition for interlocutory review.  PIOGA argued that I&E’s petition is improper, fails to meet the requirements for interlocutory review and that I&E’s interpretation of Act 13 is incorrect.  PIOGA requested that the Commission deny I&E’s petition.

On June 17, 2014, I&E filed a brief in support of its petition for interlocutory review.    

On June 19, 2014, the Commission issued a Secretarial Letter stating that it was waiving the 30 day period set forth at 52 Pa.Code § 5.303 for consideration of I&E’s petition for interlocutory review.  The Secretarial Letter stated that the Commission would extend its consideration of the petition beyond the 30 days in order to afford it adequate time to address the material question.  The Secretarial letter stated that the Commission would address the petition in the future.

Also on June 19, 2014, Snyder filed a motion for summary judgment, pursuant to 52 Pa.Code § 5.102.

On June 20, 2014, I&E filed a petition for stay.  I&E points out that if the Commission answers its petition, it would be unnecessary for I&E to file an answer to Snyder’s motion for summary judgment.  It would also be unnecessary for I&E to file a motion for summary judgment.  In addition the need for or scope of prepared direct testimony would be impacted by the Commission’s resolution of the petition.  The petition requests that the matter be stayed until after the Commission has rendered a final decision on I&E’s petition for interlocutory review.

On July 1, 2014, Snyder filed an answer to I&E’s petition for interlocutory review.  Snyder’s answer opposes I&E’s petition for stay.  Snyder argues that Prehearing Order #2 has already established a litigation a litigation schedule and that adhering to that litigation schedule will result in moving the matter in a timely and expeditious manner.  Snyder requests that I&E’s petition for stay be denied.

I agree with I&E that it is appropriate to stay this proceeding pending a Commission decision on I&E’s petition for interlocutory review.  If the Commission rules on I&E’s petition, it could change the scope of the proceeding.  Allowing this proceeding to go forward while I&E’s petition is outstanding could lead to additional costs in time and money addressing issues that may be rendered moot by a Commission decision on the petition for interlocutory review.  

In addition, adhering to the litigation schedule established in Prehearing Order #2 while I&E’s petition for interlocutory review is outstanding would cause the parties to address some of the same issues in two separate sets of pleadings.  This duplication of effort will also lead to additional costs in time and money to the parties.

At this time it is appropriate to stay this proceeding, suspend the litigation schedule and cancel the hearings scheduled for September 9 and 10, 2014.  I will suspend the litigation schedule set forth in Prehearing Order #2 and cancel the hearings scheduled for September 9 and 10, 2014.

After the Commission has ruled on I&E’s petition, I will conduct telephonic prehearing conference to establish a new litigation schedule.   
 
ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the above-captioned matter is stayed.

2.	That the litigation schedule set forth in Prehearing Order #2 issued April 23, 2014, in these proceedings is suspended.


		3.	That the hearings scheduled for September 9 and 10, 2014, in these proceedings are cancelled.

Date:	July 7, 2014					_______________________	
		David A. Salapa
		Administrative Law Judge
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