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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions (Smith Exceptions) of Alexander Smith (Complainant) filed on April 3, 2014, and the Exceptions (PGW Exceptions) of Philadelphia Gas Works (PGW, Company or Respondent) also filed on April 3, 2014, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Angela T. Jones, which was issued on March 14, 2014, in the above-captioned proceeding.  Replies to Exceptions were filed by both Parties on April 14, 2014.  For the reasons stated below, we will grant the Complainant’s Exceptions in part, deny PGW’s Exceptions, and modify the Initial Decision.
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On July 9, 2012, the Complainant filed a Formal Complaint[footnoteRef:1] with the Commission against PGW.  In his Complaint, he alleged that there were incorrect charges on his bill, that PGW had falsely accused him of stealing $6,400 worth of gas, and that the Company had falsely reported he was using a gas water heater and a gas range.  He stated that he used an electric water heater and his range had been cut off since 2006 due to a gas leak from the appliance.  He further alleged that his pattern of natural gas usage had been consistent and that he did not “pilfer” any gas.  As relief, he requested a thorough investigation, that PGW be required to provide irrefutable proof of criminal activity, that an investigator visit his residence to see the broken range and hot water heater, and that he be provided with an analysis of his gas usage.  [1: 	 	This Formal Complaint was a timely appeal of a decision by the Commission’s Bureau of Consumer Services on an Informal Complaint at Case No. 2979679.] 


		In response, PGW filed an Answer denying that there were incorrect charges on the Complainant’s bill or that it had falsely reported that a gas range and a gas water heater were on the fuel line at the service address.  By way of further response, PGW stated that, on November 15, 2011, a Company technician was at the service address investigating a gas leak in the street.  While there, the technician discovered that the Complainant’s meter had a bypass and that a house heater, water heater, and gas range were all attached to the meter.  PGW further averred that the meter was removed 

from the premises and that, upon investigation, its meter shop found a tamper count[footnoteRef:2] of twenty-four, as well as missing caps.  Finally, PGW stated in its Answer that it had billed the Complainant bypass charges in the amount of $6,443.27 based on historical usage[footnoteRef:3] plus a reconnection charge of $123.23 and a deposit of $380.  The Company requested that the Complaint be dismissed. [2:  	As explained at Finding of Fact 61 in the Initial Decision:

Tamper counts on the meter is a reference to two switches inside the [electronic reporting transmission (ERT) device], there is a tilt tamper switch and a magnetic tamper switch.  When the device is tilted or encounters magnetism the respective switch detects it and sends a signal to PGW and PGW software reports it.  After the meter is installed, these switches should never change.
 ]  [3:  	This figure was later reduced to $5,150.05, based on the results of discovery.  I.D. at 2 n. 1.] 


		On July 2, 2013, the Initial Hearing convened as scheduled.  The Complainant was represented by counsel and sponsored eighteen exhibits which were admitted into the record.  PGW was represented by counsel and presented the testimony of four witnesses as well as seven exhibits, which were admitted into the record.  Pursuant to an Order dated October 10, 2013, both parties submitted Main Briefs on November 21, 2013 and Reply Briefs on December 6, 2013.  The record was closed on December 6, 2013.

		In an Initial Decision, issued March 14, 2014, ALJ Jones granted the Complaint in part and denied it in part.  As previously indicated, both Parties filed Exceptions on April 3, 2014 and Replies to Exceptions on April 14, 2014. 

Background

		The Complainant has been a resident of the service address, and was a PGW customer, for approximately twenty years.  I.D. at 6.  On February 1, 2010, a burglar was apprehended by the police in the Complainant’s basement.  The burglar was in the process of dismantling pipes when apprehended and the police recovered a hammer and screwdriver from the scene.  I.D. at 6-7; Smith Exh. 6.  

		On November 15, 2011, a PGW employee responded to reports of a gas leak in the vicinity of the service address.  Upon detection of gas coming from the Complainant’s basement window, the employee entered the residence, found a leak, and turned the gas off.  While at the service address, he noticed that the ERT[footnoteRef:4] on the meter was cocked at about a forty-five degree angle.  Tr. at 139-41.  A second PGW employee arrived on the scene, relieving the first employee of duty.  The second employee removed the meter, called the collection department and reported that he found a tampered meter, and stopped the service.  I.D. at 9; Smith Exh. 10.  [4: 	 	The ERT is a device attached to a meter which transmits, via a radio signal, the gas usage information as measured by the meter.  ] 


		On January 27, 2012, the meter was tested.  The meter tested within two percent of accuracy, as required by Commission regulations at 52 Pa. Code § 59.22.  The meter testing facility reported a tamper count of twenty-four and a magnetic count of zero.  In addition, the meter’s manual and auto reads were almost identical.[footnoteRef:5]  The testing facility also reported that two red caps were missing from the meter.  I.D. at 9-10.  Subsequent to testing the meter, PGW determined that the meter had been tampered with, and that unauthorized usage had occurred.  As a result, PGW back billed the Complainant for unauthorized usage beginning November 15, 2007, through November 15, 2011; the disputed period.  In order to determine how much the Complainant should be billed for unauthorized usage, PGW used the historical usage from a time period in which the Company could be certain that the meter was functioning properly:  July 5, 2001 to June 3, 2002.  I.D. at 10.  It is both the charges for unauthorized usage and the historical time period used to calculate those charges to which the Complainant objects.  [5: 	 	The meter’s manual read was 1987 and the auto read was 1987.84.  I.D. at 9-10. ] 


Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).
While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Before addressing the Exceptions, we note that any issue or exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

In her Initial Decision, ALJ Jones made sixty-five Findings of Fact and reached seven Conclusions of Law.  I.D. at 6-16; 27-28.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Unauthorized Usage 

	ALJ’s Initial Decision

At the hearing, the Complainant testified that he had not tampered with the meter and that he had reduced, then eliminated his gas usage through conservation and by using alternative forms of heat (an electric radiator and a kerosene heater) after he had become unemployed.  He presented evidence that he used an electric hot water heater and that his gas stove had been disconnected by PGW in 2006 due to a leak.  Additionally, he presented evidence that there had been a burglary in his basement, which could account for the damage to his meter.  I.D. at 6-8.  He also presented his electric usage data showing higher electricity usage during the winter heating season.  Id. at 18-19.  

In response, PGW introduced evidence that, while responding to an unrelated gas leak, its employees had found the meter in the Complainant’s basement with the ERT device partially disconnected, which had prevented the meter from recording usage.  PGW contended that the disconnected ERT device, coupled with the Complainant’s low usage during the disputed period, was proof that unauthorized usage had taken place.  Additionally, PGW stated that the historical time period on which to base the makeup bill was chosen because that was a time period in which the Company could be confident that the meter had not been compromised.  Id. at 9-10.  

In her Initial Decision, the ALJ began her analysis by stating that the issue was whether the meter had been tampered with, and if so, how much gas was used which should be billed to the Complainant.  She further stated that the identity of the person who tampered with the meter was irrelevant.  As the responsible ratepayer, the Complainant would be responsible for any unauthorized use of gas.  Id. at 16.  Turning first to the issue of whether or not there had been unauthorized usage at the service address, the ALJ reviewed the Complainant’s gas usage from November through March for the years 2001 through 2012, his electric usage for the heating season for the years 2007 through 2012, and the evidence regarding meter testing, witness observations, and documentation by PGW.  Id. at 17-22.  

The ALJ first found that the Complainant had submitted plausible evidence that the meter had not been in a tampered state on November 7, 2007, as alleged by PGW.  Rather, she found that the meter had been tampered with on February 1, 2010, the date of the burglary at the service address.  Id. at 20.  She reasoned that the Complainant historically used more electricity during the winter than the summer but that the usage patterns broke down in the 2009/2010 heating season, the season in which the burglary occurred.  The ALJ also found that the meter testing data was unconvincing and could not show that unauthorized usage had occurred.  She noted that the missing red caps were not reported when the meter was found but rather later, after the meter had been in PGW’s custody for two months.  Further, she found that the tamper counts on the meter were explained away by PGW’s witness as tilting that occurred when PGW transported the meter to the meter shop for testing.  Id. at 21.  Although finding that the meter testing data was unconvincing, the ALJ did find PGW’s witness, who had testified that he saw the ERT device cocked at a forty-five degree angle, to be credible.  She concluded that the meter had been impaired and was not accurately measuring gas usage.  Id. at 21.  

	Exceptions and Replies

		The Complainant filed Exceptions maintaining that the ALJ erred in finding that unauthorized use of gas occurred at his residence and in finding that he was responsible for that unauthorized usage.  Smith Exc. at 1. 

		In his first Exception, the Complainant contends that the ALJ erred in finding that he failed to sustain his burden of proving that unauthorized use did not occur.  He argues that the ALJ should have first made a determination as to whether he made a prima facie showing that it is more likely than not that PGW wrongfully billed for unauthorized usage.  She then should have determined whether PGW presented evidence of co-equal weight and finally, if so, whether he had presented additional evidence to sufficiently rebut PGW’s evidence.  The Complainant argues that the ALJ’s finding of unauthorized usage rests solely on the uncorroborated testimony of one PGW witness and reductions in the Complainant’s metered gas usage.  He further argues that PGW presented a slim record regarding the condition of the meter on the day it was removed and that this record contains inaccuracies.  He contrasts the evidence produced by PGW with the evidence he presented at the hearing contending that, not only did he testify that he had not tampered with his meter and that he had reduced and then eliminated his gas consumption, but he had also offered substantial corroborating evidence in the form of eighteen exhibits.  Smith Exc. at 2-3.

		The Complainant asserts that he made a prima facie case by presenting substantial, detailed information in support of his position.  His evidence consisted of his testimony that he had reduced his gas consumption and had used alternative heat sources following a job loss, a letter documenting his unemployment, pictures of his non-gas appliances, bank statements showing multiple kerosene purchases, and electric usage data.  He contends that, in response to his presentation of evidence, PGW did not present evidence of coequal weight.  Rather, he asserts, PGW’s evidence included testimony consisting of a single, uncorroborated memory recalled nearly two years later by a witness who did not document what he observed.  He asserts that, although PGW called four witnesses and introduced seven exhibits, the Company did not call a single witness who documented the condition of the meter on the day it was removed from the property, nor did the Company introduce any documents describing how the meter was allegedly tampered with.  Id. at 3-5.  

		The Complainant further argues that the evidence produced by PGW was not legally sufficient to support a finding of unauthorized usage and was not enough to shift the burden of proof back to the Complainant.  He contends that PGW failed to produce any documentary evidence that the meter was altered as described by the witness or any evidence to show that the meter was incapable of accurately measuring gas.  Rather, the Complainant states, the only testing conducted by PGW revealed that the meter was capable of accurately measuring gas.  He maintains that PGW’s uncorroborated witness testimony and the reductions in metered usage are not legally sufficient to find unauthorized use.  Finally, he asserts that even if the evidence had been sufficient, he successfully rebutted it with his evidence of conservation, then elimination, of gas use.  Id. at 6-7. 

		In its Replies to the Complainant’s Exceptions, PGW contends that the ALJ did not err in finding that the Complainant failed to sustain his burden of proof.  PGW points to the evidence it submitted, which indicated that there had been tampering with the Complainant’s meter.  PGW argues that the tampered meter, together with the historic usage patterns, support a finding of unauthorized usage.  Citing the testimony of its witnesses, the Company avers that the tampering with the ERT device prevented the meter from measuring the gas passing through it.  PGW avers that the evidence it presented would lead a reasonable person to conclude that the Complainant had obtained unmetered gas.  PGW R. Exc. at 3-4.  

		PGW also filed Exceptions to the ALJ’s Initial Decision regarding unauthorized usage.  In its first Exception, the Company excepts to the ALJ’s finding that the period of unauthorized usage was for only a twenty-one and a half month period commencing with the burglary.  PGW Exc. at 3.  Further, in its second Exception, PGW excepts to the ALJ’s finding that no tampering with the meter occurred before February 1, 2010, the date of the burglary.  Id. at 4.  The Company argues that the low recorded usage during the heating season months in the years 2007 through 2011 indicate that much unmeasured gas could have been passing through the meter.  Additionally, the Company contends that the finding that the meter tampering and unauthorized usage commenced at the time of the burglary is an arbitrary line.  PGW argues that the plastic ERT head had no salvageable value for the burglar and that the burglar had no reason to tamper with the meter.  Rather, PGW argues, the usage evidence and testimony of its witness “support the fact that tampering may well have predated the burglary.”  Id. at 3-4.  Finally, PGW contends that the Complainant’s electric usage patterns were inconclusive evidence and insufficient to demonstrate that unauthorized usage did not occur.  However, the Company notes that the Complainant’s use of electricity increased after his gas service was terminated and states that this fact supports the conclusion that something other than electricity was being used to heat the service address.  Id. 

		In its Replies to PGW’s Exceptions, the Complainant asserts that the evidence does not support the Company’s contention that unauthorized use occurred at the service address.  He maintains that he produced substantial evidence at the hearing to show that variations in his heating use were the result of conservation of gas and the use of non-gas appliances.  The Complainant argues that he has produced substantial evidence to show that his reductions in gas heating began before the disputed period and were the result of conservation.  He notes the ALJ found as facts that he used kerosene and electric heat rather than the gas furnace, he used a microwave and electric frying pan for cooking, his water heater was electric, and that he further conserved gas between 2006 and 2009 by spending time at his girlfriend’s house.  The Complainant also argues that PGW’s testimony regarding the salvage value of the ERT provided no credible basis for a finding that the burglar would not have altered the ERT.  Smith R. Exc. at 2-3. 

		Also in his Replies, the Complainant attempts to rebut PGW’s assertion that increased electric use during the heating season following the disputed period is evidence supporting unauthorized use of gas.  He maintains that his electric use was higher in colder months than in warmer months in two of the disputed four years and that this pattern continued after PGW removed the meter.  The Complainant asserts that it was not gas he was using to heat his residence, but kerosene, and that the increase in electric usage during cold weather months supports his testimony that he also used an electric radiator.  Id. at 4-5.  

	Disposition

		As previously discussed, in order to meet his burden of proof, the Complainant must show by a preponderance of the evidence that PGW billed him for gas he did not use.  His evidence must be more convincing, by even the smallest amount, than the evidence presented by the Company.  If PGW presents evidence of co-equal weight, the Complainant has not met his burden.  Additionally, the Commission’s decision must be supported by substantial evidence in the record.  We find that the Complainant established a prima facie case, and that PGW did not successfully rebut the Complainant’s presentation of evidence.  We will grant the Complainant’s first Exception and deny PGW’s first and second Exceptions.

		We turn first to an examination of the evidence presented by the Complainant.  Both parties agree that the Complainant had been a PGW customer for approximately twenty years and, although he had been sent a few late notices, he had never been accused of theft of service nor had his service been terminated prior to November 15, 2011.  I.D. at 6.  This establishes a long history of the Complainant paying for the service he has received.  

		The Complainant introduced testimony and supporting documentation that he did not use a gas hot water heater.  In support of his testimony, he introduced photos of a wired electric hot water heater, an electrical specifications sheet from the Philadelphia Housing Development Commission, and emails from the Development Commission showing that an electric water heater had been wired into his electric system in 1999.  See Smith Exhs. 1 and 2.  Although one of PGW’s witnesses testified that a gas hot water heater was connected when PGW was at the service address on November 15, 2011, Tr. at 96, that witness was PGW’s customer review unit officer and was testifying from documentation made by PGW’s technician who had responded to the gas leak on that day.  This witness did not personally observe a connected hot water heater.  The technician who did make personal observations at the service address did not testify at the hearing and had also reported other, incorrect information (he also reported that the gas stove was connected to the fuel line even though it was not).  We find that the Complainant was not using a gas water heater during the disputed period.

		The Complainant also testified that he had not used his gas stove since it was disconnected in 2006 by PGW.  In support of this testimony, he introduced a photo of his gas stove in a disconnected state and a photo of an electric frying pan he uses for cooking,  See Smith Exh. 1.  Further, PGW agreed that the Complainant’s gas stove had been disconnected in 2006.  We find that the Complainant was not using a gas stove during the disputed period and that the only appliance connected to the gas service was a furnace.  

		Next, the Complainant offered evidence of his efforts to conserve gas heat.  He testified that he had begun conserving natural gas when he lost his job by using electric and kerosene heat, by using the furnace sparingly and eventually extinguishing the pilot light, and by spending some time at his girlfriend’s house.  In support of this testimony, he submitted pictures of his electric and kerosene heaters, a letter from a previous employer noting the dates of employment, and his electric usage showing that, for some of the disputed years, his electric use increased during the heating season.  PGW did not submit any evidence to rebut any of these claims.  We are persuaded that the Complainant reduced, and then eliminated his use of gas heat.  The testimony and photos of his alternative heat sources demonstrate that he used the two heaters for heating his residence and the letter he submitted from his previous employer credibly shows that he experienced periods of unemployment and conserved gas as a result.  

		Although the electric usage information submitted by the Complainant and the gas usage information submitted by PGW were not in dispute, the Parties do differ in the interpretation of the meaning of that usage.  The Complainant argues that his decreased gas usage coupled with increased electric usage in the cold weather months proves that his gas usage was so low because he was not using it; rather he was using alternative sources of heat.  Conversely, PGW argues that this evidence is inconclusive. Nevertheless, the Company points to an increase in the Complainant’s electric usage after his gas service was terminated as evidence that he had been using gas heat and is now using electric heat.  We find that the usage evidence supports the Complainant’s assertion that he was using his furnace sparingly and then not at all.  Although usage patterns are not completely consistent, except for one heating season, the Complainant’s gas use decreased with periods of unemployment, and increased with periods of employment.  For the 2007-2008 heating season, the Complainant experienced very low usage even though he was employed.  See Smith Exh. 3 and PGW Exh. 1.  However, one anomalous season does not undermine the general usage patterns when considered in the context of the remainder of the Complainant’s case.  We are not persuaded by PGW’s supposition of inconclusiveness, considering the pattern of decreasing gas usage during periods of unemployment together with the pattern of increasing electric usage during the winter months.  We note that, while there was an uptick in the Complainant’s electric usage after PGW terminated his service, he testified that he had installed electric baseboard heat in 2012, Tr. at 74, which could account for his increased electric usage after the removal of his gas meter.  

		Also in support of the Complainant’s case is the fact that he called PGW on April 7, 2010, and told PGW that he thought his bills were too high because he was not using his gas.  Tr. at 117.  This call was made well before he was billed for any unauthorized usage.  Finally, the Complainant offered proof that there was a burglar in his basement who could have tampered with the ERT device and PGW gave an explanation as to why a thief may want to do so.  Smith Exh. 6.  We note the inconsistent evidence presented by PGW that a burglar would not want to tamper with the meter and also that there are reasons that a burglar may want to tamper with the meter.  Tr. at 196 and 213-14. 

		To rebut the Complainant’s prima facie case, PGW introduced the testimony of two employees that had observed the meter on the day it was removed.  The first employee was pulled away from another job to investigate a leak.  While investigating the leak in the Complainant’s basement, he noticed that the ERT device was cocked at about a forty-five degree angle.  He turned off the gas, in order to stop the leak, and left as soon as a supervisor arrived.  PGW’s second witness did not go to the basement himself, but did observe that the ERT device was partially disconnected from the meter once it was removed from the basement.  PGW introduced documentation created by a third employee who actually removed the meter from the Complainant’s basement but did not testify.  The documentation showed that the employee telephoned PGW’s office and reported that there was a possible bypass, that he had removed the meter, and that he would send it for testing.  PGW Exh. 3.  There was no determination at the time the meter was removed that there was an actual bypass.  PGW also presented the results of a meter test conducted by its testing facility.  The test results include a finding that the meter was accurate, the meter and the ERT device readings substantially matched, there were no magnetic counts, and there was a tamper count of twenty-four.  Tr. at 97.

		Finally, PGW introduced the testimony of its superintendent of revenue protection.  This witness testified as follows regarding meter tampering:[footnoteRef:6] [6: 		PGW had taken a meter to the hearing room for demonstration purposes.  It appears that the witness was referring to that meter during his testimony. ] 


Q.	From your experience, what’s the normal purpose of doing that, disconnecting the ERT?
A.	My experience is something like this.  It was done so it can be reconnected quicker.  And you stock it up, you put the screws in to make a ---.
Q.	and so can you tell us why someone would disconnect it partially and then reconnect?
A. 	To disengage the meters or gears to stop registration.
Q.	Is it possible to see them ---?
A.	Yes.  There’s a series of that which was in here.  There are three measuring components of every gas meter to have the physical meter itself, which inlet to outlet, okay, is what you saw before.  That’s how it’s hung on the meter rod.  Okay.  There’s a gear inside that turns and that in turn turns the AMR or ERT device, okay.  That’s the electronic portion of the meter.  You can’t see a read on there.  It was just a --- it’s a radio signal that counts.  Okay.  Then that portion drives the physical index which changes the parts you look at.  So there’s three components to each meter.  And so if you disengage it like this, you stop the meter from recording and it’s no different than hanging a hose.
Q.	And so when you say stop the meter, you mean that gray thing that ---.
A.	Stop your ERT device --- your ERT and your index.  The meter drives the ERT which drives the index.
Q.	And so under that scenario, under that configuration of the ERT hanging off, is there a reliable actual read that can be taken from which a bill can be generated?
A.	If you find it on this, no. 

Tr. at 197-98.  The same witness also testified that a dead ERT does not keep the meter from recording usage.  Id. at 200. 

		In response to PGW’s presentation of evidence, the Complainant argued that the only employee who documented the condition of the meter when it was found did not testify and the eye witnesses were testifying based on undocumented memories that were two years old.  The Complainant further brought out on cross examination that the employee who documented the evidence was also working with a nearby tampered meter at the same time and had documented the condition of that meter while saying nothing about the Complainant’s meter except that there was a possible bypass.  Further, the Complainant pointed out that the report contained inaccuracies, namely, that the stove and hot water heater were connected to the gas service when actually they were not.  Finally, PGW testified that its software to detect tampering never detected any tamper counts on the Complainant’s meter and that the tamper counts found by the testing facility were the result of the meter tilting during transport.  Tr. at 209-10.  

		PGW’s rebuttal does not overcome the evidence presented by the Complainant.  The explanation given by PGW’s superintendent of revenue protection, as quoted previously, regarding how a disconnected ERT device could cause a meter to stop recording usage, is difficult to follow and does not offer an explanation.  Significantly, although the testimony appears to be sincere, it is only a hypothetical.  No evidence was presented as to whether the Complainant’s meter had been caused to stop recording.  It was sent to a testing facility yet the only result of the test was that the meter was functioning accurately.  There is nothing from the testing facility stating that the Complainant’s meter had been tampered with in such a manner as to cause the meter itself, not just the ERT, to stop recording usage.  The testing facility noted the absence of two red caps.  Notably, this information was not documented at the time the meter was removed from the Complainant’s basement and was not reported until over two months later.  Furthermore, there is nothing in the record to indicate the importance of the missing caps.  The meter was put back into service without any explanation of repairs that would need to be made in order to ensure it was accurately recording usage.  Tr. at 121.  Although PGW’s policy when it suspects tampering is to change the meter and leave the gas on, in this case, PGW inexplicably removed the meter and terminated service preventing the recording of any potential future usage which could be used for comparison.  We will not give great weight to documentation that contains inaccuracies or conflicts with testimony.  

		We find that PGW’s evidence of a dislocated ERT device and low gas usage by the Complainant does not overcome the Complainant’s evidence of disconnected gas appliances, conservation efforts during periods of unemployment, use of alternative heat and lengthy history of paying his bills.  Furthermore, although the ERT device was dislocated, PGW has not offered any evidence that this dislocation was caused by the Complainant or, significantly, that it impaired the functioning of the meter.  PGW has simply not offered any evidence that the meter itself was inaccurately recording usage and has not rebutted the Complainant’s case.  




Finding of Fact Number 21

		In her Initial Decision, the ALJ made the following finding of fact:

21.  When the Complainant was a CAP customer, his bill did not reflect his usage.  He was billed an amount that was less than what he would have been billed for his usage. 

I.D. at 8.  In its third Exception, PGW excepts to this finding of fact.  PGW avers that, although when a customer is enrolled in PGW’s customer assistance program (CAP) the bill reflects an amount due based on income, the customer’s usage information is still included on each bill.  PGW expresses a concern that this finding of fact suggests that PGW customers enrolled in the CAP do not receive usage information.  PGW Exc. at 5.  

		In response, the Complainant contends that, although this finding of fact states that when the Complainant was a CAP customer his bill did not reflect his usage, it also explains that he was being billed less than what he would have been billed for his usage.  He argues that the ALJ did not find the bills failed to contain usage information and that the second sentence in the finding of fact clarifies the first.  Smith R. Exc. at 5.

		We agree with the Complainant that this finding of fact does not find that PGW excludes usage information in CAP customer bills.  Rather, the ALJ has found that the amount the Complainant was billed as a CAP customer did not reflect how much gas he actually used.  This Exception is denied. 

Moot Exceptions

		In his second Exception, the Complainant avers that the ALJ erred in concluding that PGW applied its tariff correctly.  He argues that PGW’s Tariff Section 8.3.C. prohibits the Company from providing gas service to an applicant who is not responsible for the unauthorized use of gas.  He states that he should not be required to submit full payment for any unauthorized use as a condition of service.  Smith Exc. at 8‑11.  Because we find that PGW did not rebut the Complainant’s case that he did not use any unmetered gas, this Exception is moot and we need not address it here.  

In his third Exception, the Complainant disputes the ALJ’s chosen historical period on which to base a makeup bill.  Id. at 11-13.  Again, because no makeup bill is appropriate, this issue is moot and will not be addressed.  

Additional Considerations

		Although we are cognizant that the leak found in the Complainant’s basement is not at issue here, a review of the transcript of the hearing in this proceeding raises concerns regarding PGW’s response to the leak.  Tr. at 140-157.  The Commission’s Bureau of Investigation and Enforcement is directed to examine this matter and take whatever further action may be warranted. 

Conclusion

Based upon the foregoing discussion, we shall grant, in part, the Exceptions of the Complainant; deny the Exceptions of PGW; and modify the Initial Decision; THEREFORE, 
 
IT IS ORDERED:

 
1. That the Exceptions of Alexander Smith, filed on April 3, 2014, are granted in part, consistent with this Opinion and Order.

2. That the Exceptions of Philadelphia Gas Works, filed on April 3, 2014 are denied, consistent with this Opinion and Order.

3. That the Initial Decision of Administrative Law Judge Angela T. Jones, issued on March 14, 2014, is modified, consistent with this Opinion and Order.

4. That Philadelphia Gas Works is to remove the charges associated with any unauthorized use from the Complainant’s account.

5. That a copy of this Opinion and Order be served on the Bureau of Investigation and Enforcement for further action as deemed appropriate.

6. That the Complaint of Alexander Smith is sustained.

7. That this case shall be marked closed.

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: July 9, 2014
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