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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions (Exceptions) of Shirley Surrec (Complainant) filed on April 21, 2014, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) David A. Salapa, which was issued on April 11, 2014, in the above-captioned proceeding.  Replies to Exceptions were filed by Columbia Gas of 

Pennsylvania, Inc. (Columbia or Company) on May 19, 2014.[footnoteRef:1]  For the reasons stated below, we will grant the Exceptions in part and deny them in part. [1: 	 	Although the Complainant filed the Exceptions with the Commission's Secretary's Bureau on April 21, 2014, she neglected to include a Certificate of Service. By letter dated May 7, 2014, the Secretary's Bureau notified the Parties that the Complainant had timely filed Exceptions, but had failed to serve a copy of the Exceptions on the other Parties to the case.  The letter provided a copy of the Exceptions to all Parties, and May 7, 2014, was deemed to be the filing date for the Exceptions in order to avoid prejudice to any Party. ] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On February 26, 2014, the Complainant filed a Formal Complaint against Columbia stating that her house had been insulated and her windows replaced as a result of her participation in Columbia’s energy assistance program.  She alleged that her house is now too air tight and the walls are cracking.  She also alleged that the temperatures in her house now vary, that there is now condensation on her windows, and that a new water heater was unexpectedly installed which took an outlet meant for her dryer.  She averred that her house is now in worse condition than it was before the weatherization work was performed.  As relief, she requested that the Commission order Columbia to correct the problem and to either remove the insulation from her home or reimburse her for the costs she will incur to have it removed.

		On March 25, 2014, Columbia filed an Answer and New Matter as well as Preliminary Objections.  In its Answer, Columbia denied that it provided weatherization services to the Complainant.  Rather, it stated, the services were provided by the Westmoreland County Weatherization Program at the Complainant’s request and with her authorization.  The Answer also averred that a quality assurance inspection, conducted on October 28, 2013, failed to reveal any deficiencies in the weatherization services provided to the Complainant.  In its New Matter, Columbia argued that the Commission lacks jurisdiction to award the damages requested by the Complainant and to make a determination regarding the quality of the work performed.  In its Preliminary Objections, Columbia again argued that the Commission lacks jurisdiction to award damages and further averred that the Complaint should be dismissed for legal insufficiency. 

		On April 3, 2014, the Complainant filed a response to the Preliminary Objections in which she reiterated the allegations in her Complaint regarding installation of insulation and windows in her home and the resulting dampness.  The response also stated that Columbia should be responsible for the damages to her residence and requested that the Commission not dismiss the Complaint.  On April 11, 2014, the ALJ issued an Initial Decision in which he granted Columbia’s Preliminary Objections and dismissed the Complaint.  As noted, the Complainant filed Exceptions[footnoteRef:2] on April 21, 2014 and Columbia filed Replies to Exceptions on May 19, 2014. [2: 	 	We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy, and inexpensive determination in this proceeding.] 


Discussion

Before addressing the Exceptions, we note that any issue or exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

Legal Standard 
	
Section 5.101 of the Commission’s Regulations, 52 Pa. Code § 5.101, sets forth the grounds for granting preliminary objections.  In pertinent part, that section provides as follows: 

§ 5.101.  Preliminary objections.

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:
 	(1)	Lack of Commission jurisdiction . . . . 
*	*	*
 	(4)	Legal insufficiency of a pleading.  

52 Pa. Code § 5.101(a).

Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)). 

ALJ’s Initial Decision

ALJ Salapa made six Findings of Fact and reached four Conclusions of Law.  I.D. at 3-4 and 11.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In its Preliminary Objections, Columbia first contended that the Commission neither has jurisdiction to grant the Complainant her requested relief nor does it have jurisdiction to determine the responsibility of Columbia to the Complainant for damages due to the work performed by the Westmoreland County Weatherization Program.  The Company also averred that the Complaint should be dismissed because it is legally insufficient.  Columbia argued that the Complaint is legally insufficient because:  (1) the Commission does not have jurisdiction to determine tort responsibility, award damages, or order specific performance; (2) the Westmoreland County Weatherization program is not subject to the Commission’s jurisdiction; and (3) the Complaint failed to allege that Columbia violated any law, regulation, or tariff.  The Company asserted that the Complaint should be dismissed as no factual issue existed.

In his Initial Decision, the ALJ found that the Complaint was legally insufficient.  Although the Commission’s Regulations at 52 Pa. Code §§ 58.1-58.18 govern energy usage reduction programs for low income utility customers, the ALJ noted that the Complainant did not allege that Columbia failed to comply with the Regulations.  Furthermore, the ALJ observed that, because the Regulations are silent as to disputes regarding improper installation of energy reduction measures, any such dispute between the Parties appeared to be beyond the scope of the Commission’s Regulations.  I.D. at 7. 

Next, the ALJ found that the Complainant’s allegations could be construed as a claim of inadequate or unreasonable service under 66 Pa. C.S. § 1501, but § 1501 did not apply.  He reasoned that the energy reduction services provided to the Complainant do not fall within the definition of public utility service under 66 Pa. C.S. § 102 (definition of “service”) as they are supplemental, rather than essential services.  I.D. at 7-8.  He found that Columbia’s obligations regarding the installation of insulation and windows was governed by an agreement between the parties, not by the provisions of the Public Utility Code (Code), 66 Pa. C.S. § 101 et seq.  He further found that, because the Complainant did not set forth any facts that could be construed as a violation by Columbia of any statute, Commission regulation, or order, her Complaint was legally insufficient.  He sustained Columbia’s Preliminary Objections and dismissed the Complaint.  I.D. at 10-11. 

Having determined that the Complaint was legally insufficient, the ALJ declined to discuss, as unnecessary, Columbia’s averment that the Commission lacked jurisdiction.  I.D. at 11. 

Exceptions and Replies 

		In her Exceptions, the Complainant states that she disagrees with the ALJ’s Initial Decision and argues that Columbia is responsible even though it contracts with others to do the work.  Exc. at 1. 

		In its Replies to Exceptions, Columbia avers that the issue is a private contractual dispute and that the Complainant has expressed dissatisfaction with weatherization work performed by Westmoreland County Weatherization Program, a non-jurisdictional entity performing non-jurisdictional work.  The Company contends that a civil action is the appropriate recourse for the Complainant if she is dissatisfied with the work performed.  R. Exc. at 1. 

Disposition	

		We find that Columbia’s Preliminary Objections are not a basis for a complete dismissal of the Complaint in this matter.  We will grant the Complainant’s Exceptions, in part, modify the Initial Decision, and remand the matter to the Office of Administrative Law Judge (OALJ) for such further proceedings as may be warranted.  

Legal Sufficiency of the Complaint		

Turning first to the Complainant’s Exceptions regarding the legal sufficiency of the Complaint, we find that dismissal of the entire Complaint is not clearly warranted, nor is the matter free from doubt.  In its Preliminary Objections, Columbia contended that the Complainant’s pleading is legally insufficient because it does not allege a violation of any law, rule, or order over which the Commission has jurisdiction.

We note that the Complainant is acting pro se.  In Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993), we held that, in the normal course, we would not dismiss a pro se complaint without first providing a hearing during which the pro se complainant could further explain her or his position and the factual basis for the complaint.  The concern was expressed that, in general, pro se complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.  

There are some cases where we find that a hearing would not enable the complainant to better explain her or his position or provide additional facts that would alter the inevitable conclusion that the complaint is legally insufficient or that this Commission lacks jurisdiction to entertain the complaint in the first instance.  See, e.g., Vata v. Philadelphia Gas Works, Docket No. C-2009-2149960 (Order entered August 24, 2010).  In this case, however, it is not an inevitable conclusion that the Complaint is legally insufficient or that this Commission lacks jurisdiction.  

In asserting legal insufficiency, Columbia has, in effect, contended that, even if all the facts set forth in the Complaint are assumed to be true, the Complaint failed to set forth a claim for which relief can be granted because it raises no issue concerning the public utility services provided by Columbia.  As the ALJ noted, the Commission has established regulations providing for residential low income usage reduction programs.  52 Pa. Code §§ 58.1 – 58.18.  Among other things, these regulations require covered utilities to establish a usage reduction program for their low income customers, provide services through independent agencies which have demonstrated experience and effectiveness, establish effective quality control procedures for the installation of program measures, schedule a post installation inspection, and require a warranty covering workmanship when a contractor is utilized.  Furthermore, the program should result in improved comfort levels for program recipients.  52 Pa. Code §§ 58.1, 58.3, 58.7(c), and 58.14(b).  We note that Columbia’s weatherization/usage reduction program at issue here was approved by the Commission as part of the Company’s 2008-2011 Universal Service and Energy Conservation Plan.

As a utility, Columbia is required to furnish reasonable service to its customers under Section 1501 of the Public Utility Code, 66 Pa. C.S. § 1501.  The term “service” is used in its broadest and most inclusive sense and includes all acts done by the public utility.  66 Pa. C.S. § 102.  Although the weatherization work here was performed by the Westmoreland County Weatherization Program, it can reasonably be inferred from the pleadings that the work was performed pursuant to Columbia Gas’ Commission-approved weatherization/usage reduction program.  Therefore, we believe that the weatherization work performed for the Complainant was the provision of “service” under the Code.  

The Complaint implicates Section 1501 of the Code and the Commission’s mandated Low Income Usage Reduction Program Regulations and can be read to allege inadequate and unreasonable service under the Code and those Regulations.  If given the chance, at a hearing, to orally describe her basic issue and supporting facts, the Complainant could establish that Columbia Gas failed to comply with the Code and/or these Regulations.  As a result, dismissal of the Complaint is not clearly warranted or free from doubt.  While the Commission lacks the power to award damages, as discussed below, the Commission has the power to impose a civil penalty in the event that the Complainant establishes that Columbia Gas violated the Code and/or these Regulations (or, indeed, any statute, regulation or order enforced by the Commission).  We will therefore remand this matter to the OALJ for such further proceedings as may be warranted.  

	Commission Jurisdiction Over the Complaint

		In addition to arguing legal insufficiency, Columbia also argued, in its Preliminary Objections, that the Complaint should be dismissed for lack of jurisdiction under 52 Pa. Code § 5.101(a)(1) because the Commission does not have jurisdiction to award monetary damages or order specific performance.  Although the ALJ did not address this issue, and no Exceptions were filed regarding this portion of Columbia’s Preliminary Objections, in the interest of promoting judicial economy, we will address it here because we are remanding the case to OALJ.  

It is well settled that the Commission is without authority to award monetary damages to Complainants.  DeFrancesco v. Western Pa. Water Co., 453 A.2d 595 (Pa. 1982); Elkin v. Bell of Pa., 420 A.2d 371 (Pa. 1980); Feingold, supra.  However, jurisdiction and authority, or power, are often confused.  Jurisdiction relates solely to the competency of the particular court or administrative body to determine controversies of the general class to which the case then presented for its consideration belongs.  Power, on the other hand, means the ability of a decision-making body to order or affect a certain result.  Delaware River Port Auth. v. Pa. Public Utility Commission, 408 Pa. 169, 178, 182 A.2d 682, 686 (1962).  The fact that an administrative agency may not have the power to afford relief in a particular case presented is of no moment to a determination of its jurisdiction over the general subject matter of the controversy.  Beltrami Enterprises, Inc. v. Commonwealth of PA, Dep't of Environmental Resources, 632 A.2d 989, 993 (Pa. Cmwlth. 1993).  

		Here, Columbia is contending that the Commission does not have the authority to award monetary damages, and we agree.  This argument alone fails to establish that the Commission lacks jurisdiction over the Complaint, however.  Therefore, the preliminary objection based on lack of jurisdiction should be denied. 

Conclusion

Based upon the foregoing discussion, we shall grant the Complainant’s Exceptions, in part, modify the Initial Decision, and remand the case to the OALJ for such further proceedings as may be warranted, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions of Shirley Surrec are granted in part and denied in part, consistent with this Opinion and Order.

2. That the Preliminary Objections filed by Columbia Gas of Pennsylvania, Inc. are denied.

3. That the Initial Decision of Administrative Law Judge David A. Salapa is modified, consistent with this Opinion and Order.

4. That the matter docketed at C-2014-2408741 is remanded to the Office of Administrative Law judge for such further proceedings as may be warranted.
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BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: July 9, 2014
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