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Robert Pawlukovich								     C-2012-2332909

		v.
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Application of Delaware and Hudson					     A-2013-2384795
Railway Company, Inc. d/b/a Canadian
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Reynolds Road (Township Road 532) 
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At Milepost 657.22, located in Benton Township in
Lackawanna County 
  

	OPINION AND ORDER

BY THE COMMISSION:

	Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a Petition for Reconsideration of Staff Action (Petition) filed by Benton Township, Lackawanna County (Township) on May 7, 2014, relative to the above-captioned proceeding.  The Petition relates to the Secretarial Letter issued on April 17, 2014 (April 2014 Secretarial Letter).  No response to the Petition has been filed.  For the reasons that follow, we will grant the Township’s Petition and modify the April 2014 Secretarial Letter.

History of Proceeding

		At a location in the Township, Reynolds Road crosses, above grade, the tracks of Delaware and Hudson Railway Company, Inc. d/b/a Canadian
Pacific Railway (Canadian Pacific).  On October 24, 2012, Robert Pawlukovich (Complainant) filed a Complaint averring that the Bridge was in “poor repair” and that it should be repaired, replaced or removed. 

		A Commission field investigation and conference was held at the site of the crossing on November 8, 2012.  The Complainant and Representatives of the following entities were in attendance:  Pennsylvania Department of Transportation (PennDOT); Canadian Pacific; and the Township.  It was noted at the conference that PennDOT had already taken action to close the Bridge to all vehicular and pedestrian traffic due to its deteriorated condition.  

		Canadian Pacific acknowledged maintenance responsibility for the Bridge.  All Parties agreed that the Bridge should be removed and that the crossing should be abolished.  By Application filed on September 25, 2013, at Docket No. A-2013-2384795, Canadian Pacific requested that the Commission abolish the pertinent crossing.  Canadian Pacific agreed to assume the cost for the demolition of the Bridge structure, estimated to be $50,000.  By Letter dated September 13, 2013,[footnoteRef:2] the Township agreed to assume the cost of constructing cul-de-sac turnarounds, as deemed necessary, and of maintaining the signage on both sides of the crossing. [2: 		A copy of the Letter was attached to the Application as “Exhibit 1.” ] 

		A second field investigation and conference was held on October 22, 2013 and was attended by the Complainant and the following entities:  PennDOT; Canadian Pacific; the Township; and Norfolk Southern Railway Company.  No representative of Lackawanna County was present.  At the conference, all Parties agreed to the terms of the Application.  The Township stated that it would develop plans for the construction of cul‑de-sac turnarounds for the terminus of the township road, as deemed necessary.  It did not appear that any facilities of any non-carrier public utility would be affected by the abolition of the crossing. 

		The April 2014 Secretarial Letter stated that, on consideration, abolition of the instant crossing would be “necessary and proper” for the service, accommodation, convenience or safety of the public and that, accordingly, the Application should be approved consistent with the directives in the Secretarial Letter.  

		The Township thereupon filed its Petition.  No response to the Petition has been filed.
		
Discussion

In considering this Petition, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Any argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  

Petitions for Reconsideration of Staff Action are governed by Section 5.44(a) of the Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.44(a), which provides the following:  

Actions taken by staff, other than a presiding officer, under authority delegated by the Commission, will be deemed to be the final action of the Commission unless reconsideration is sought from the Commission within 20 days after service of notice of the action, unless a different time period is specified in this chapter or in the act.

Courts have held that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  Additionally, Section 332(a) of the Code, 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding. 

The Petition 

		In its Petition, the Township notes that the April 2014 Secretarial Letter requires that it construct and maintain cul-de-sac turnarounds, necessitated by Canadian Pacific’s abolition of the crossing, at the terminus of Township Road 532.  The Township specifically addresses Paragraph No. 12 of the April 2014 Secretarial Letter, which states the following:

12.	Canadian Pacific Railway and Benton Township, pay all compensation for damages, if any, due to owners of property taken, injured or destroyed by its respective work in accordance with this [Secretarial] [L]etter.

April 2014 Secretarial Letter at ¶ 12.  

		The Township avers that the language of Paragraph 12 is confusing as it relates to the issue of the extent of liability for any property damage resulting from the work assigned to the Township and/or to Canadian Pacific by the Secretarial Letter.  Petition at ¶ 5.  As such, the Township proposes alternate language to be substituted for Paragraph 12 of the Secretarial Letter, in order to clarify the intent of that Paragraph.  Petition at ¶ 6.  Specifically, the Township proposes the following alternate language:

12.	Canadian Pacific Railway pay all compensation for damages, if any, due to owners of property taken, injured or destroyed by its work in accordance with paragraphs 5, 6 and 13 of this letter.  Benton Township pay all compensation for damages, if any, due to owners of property taken, injured or destroyed by its work in accordance with paragraphs 7, 8 and 14 of this letter. 	

Disposition 
 
		On review, we agree with the Township that, as currently drafted, Paragraph 12 of the April 2014 Secretarial Letter is unclear as to the respective liability of the Township and of Canadian Pacific for property damage which may result from the work assigned by the Secretarial Letter.  Accordingly, we will strike Paragraph 12, as currently drafted, from the Secretarial Letter and we will substitute the language suggested by the Township.  Since Canadian Pacific filed no response to the Township’s Petition, it apparently has no objection to the Township’s suggested alternate language.  

The remaining paragraphs in the April 2014 Secretarial Letter will remain in full force and effect.  As a result, we do not believe this decision will cause any delays in the project.  Accordingly, the Township’s Petition shall be granted and the Secretarial Letter shall be modified.

Conclusion

Consistent with the foregoing discussion, the Township’s Petition shall be granted, and the April 2014 Secretarial Letter shall be modified as set forth herein; THEREFORE,
IT IS ORDERED:  
		1.	That the Petition for Reconsideration of Staff Action filed on May 7, 2014, by Benton Township, Lackawanna County, with reference to the Secretarial Letter issued on April 17, 2014, is granted.

		2.	That Paragraph 12 of the Secretarial Letter dated April 17, 2014, is modified to read as follows:

12.	Canadian Pacific Railway pay all compensation for damages, if any, due to owners of property taken, injured or destroyed by its work in accordance with Paragraphs 5, 6 and 13 of this letter.   Benton Township pay all compensation for damages, if any, due to owners of property taken, injured or destroyed by its work in accordance with Paragraphs 7, 8 and 14 of this letter.


3.	That all other portions of the Secretarial Letter dated April 17, 2014 shall remain in full force and effect. 

[image: ]							BY THE COMMISSION,




							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  July 9, 2014
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