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This Initial Decision dismisses the formal Complaint of Patricia Jackson and Adjuah Jackson against PECO Energy Company, Docket No. C-2013-2347310, in its entirety for failure to carry the burden of proof.
history of the proceeding

On February 4, 2013, Patricia Jackson filed a formal Complaint on behalf of Adjuah Jackson against PECO Energy Company (Respondent, PECO or the Company) with the Pennsylvania Public Utility Commission (Commission) alleging the inability to pay the utility bills from PECO and requesting a payment arrangement.  
On March 11, 2013, the Respondent filed an Answer denying the material allegations of the Complaint.

A Hearing Notice dated March 20, 2013, informed the parties that the initial hearing in this matter was scheduled for Friday, May 3, 2013, at 10:00 a.m.

A Prehearing Order was issued on March 27, 2013, advising the parties of the date and time of the scheduled hearing and informing them of the procedures applicable to this proceeding. 

The hearing convened as scheduled on May 3, 2013.  Patricia Jackson appeared pro se and testified in support of the Complaint.  Shawane Lee, Esq. appeared representing PECO Energy Company.  At the hearing, Ms. Jackson amended the Complaint to include a high billing dispute.  The parties requested and were granted a continuance of the hearing in order to allow PECO to perform a high bill field investigation.
A Hearing Notice dated May 16, 2013, informed the parties that the further hearing in this matter was scheduled for Friday, June 21, 2013, at 10:00 a.m.

The further hearing convened as scheduled on June 21, 2013.  Shawane Lee, Esq. appeared representing PECO Energy Company.  Neither Patricia Jackson nor any counsel for Ms. Jackson appeared at the hearing.  I recessed the hearing for fifteen (15) minutes to determine if Ms. Jackson had experienced exigent circumstances or had tried to contact the Commission.  The hearing reconvened at approximately 10:00 a.m. after I confirmed that Patricia Jackson had not called, or otherwise shown good cause not to appear at the scheduled hearing.  Counsel for PECO moved to dismiss the Complaint with prejudice for lack of prosecution.

On July 19, 2013, Patricia Jackson contacted the Office of Administrative Law Judge (OALJ) of the Pennsylvania Public Utility Commission in Harrisburg with information regarding her failure to appear at the June 21, 2013 hearing.  She cited the death of a close family member as the reason for failing to appear at the hearing.  

By letter dated July 22, 2013, I instructed Patricia Jackson to do one of the following:  1) present a copy of the death certificate issued for her family member and request, in writing, to have another hearing in this matter; or 2) withdraw the present Complaint, in writing, and file a new formal complaint against PECO.  Ms. Jackson was instructed that either action had to be taken by no later than August 2, 2013, and was informed that, if she failed to take either action by the said date, the present Complaint would be dismissed for failure to prosecute.

By cover letter dated July 30, 2013, Patricia Jackson submitted a copy of the death announcement for her mother, Rebecca Divine, which established a good cause for Ms. Jackson’s failure to attend the June 21, 2013 hearing.  
A Hearing Notice dated September 11, 2013, informed the parties that the further hearing in this matter was scheduled for Monday, October 28, 2013, at 10:00 a.m.

The hearing convened as scheduled on October, 2013.  Patricia Jackson appeared pro se and testified in support of the Complaint.  Shawane Lee, Esq. appeared representing PECO Energy Company.  During cross-examination, it became clear that Patricia Jackson is not the ratepayer of record for the Service Address, that the account is in Adjuah Jackson’s name, and that Patricia Jackson and Adjuah Jackson are two separate individuals who reside at the Service Address.  Patricia Jackson testified that while the account is in the name of her sister-in-law, Adjuah Jackson, she, Patricia Jackson, was responsible for paying the utility bills to PECO and was knowledgeable of the information relevant to this Complaint.  In view of these developments, I recessed the hearing and instructed the parties that Adjuah Jackson needed to be joined as a Complainant in this matter.  
A Hearing Notice dated November 15, 2013, informed the parties that a further hearing in this matter was scheduled for Monday, December 23, 2013, at 2:00 p.m.

A second Prehearing Order was issued on December 18, 2013, instructing the ratepayer of record, Adjuah Jackson, to be present at the December 23, 2013 hearing.

In the morning of December 23, 2013, I received via facsimile another request for continuance from Patricia Jackson.  Ms. Jackson cited a slip-and-fall accident and a doctor’s appointment as reasons for requesting the continuance of the hearing.  I contacted Ms. Jackson via telephone and informed her that her request for continuance was denied but that, in order to accommodate her medical condition, the hearing would be conducted telephonically instead of in-person.  However, prior to the hearing, the Respondent presented me with its own request for a continuance of the said hearing.  PECO’s counsel in this matter, Ms. Lee, cited unforeseen witness unavailability as the reason for the request.  In view of these developments, I granted the parties’ respective requests to continue the hearing.  
A Hearing Notice dated February 9, 2014, informed the parties that the further hearing in this matter was scheduled for Friday, March 14, 2014, at 10:00 a.m.

The further hearing convened as scheduled.  Patricia Jackson and Adjuah Jackson appeared pro se and testified in support of the Complaint.  Shawane L. Lee, Esq. represented the Respondent, and presented the testimonies of Thomas Lerro who is a senior foreman and plant supervisor for PECO, and Theresa Ferrier who is a senior regulatory assessor with PECO in charge of reviewing and investigating formal complaints filed with the Commission.  The Respondent sponsored nine (9) exhibits all of which were admitted into the record.

Before concluding the March 14, 2014 hearing, I directed the Respondent to submit as a late-filed exhibit Adjuah Jackson’s Account Activity Statement for the period February 2009 to February 2011.  The Complainants were instructed to file any written objections to PECO’s late-filed exhibit by April 10, 2014. 

On March 27, 2014, PECO submitted its late-filed Exhibit 10.

As of the date of this Initial Decision, the Complainants have not filed any objections to PECO’s late-filed Exhibit 10.  No objections having been filed, the Respondent’s late-filed Exhibit 10 is hereby admitted into the record.  
The record in this case consists of PECO’s Exhibits 1-9, PECO’s late-filed Exhibit 10, the transcript from the initial hearing on May 3, 2013 (1NT. 1-23), the transcript from the further hearings on June 21, 2013 and October 28, 2013 (2NT. 1-42), and the transcript from the further hearing on March 14, 2014 (3NT. 1-75).  The record closed on April 14, 2014.

FINDINGS OF FACT

1.
The Complainants are Patricia Jackson and Adjuah Jackson, who reside at 90 Lamport Road, Upper Darby, PA 19082 (Service Address).  2NT. 13, 33.

2.
The Respondent is PECO Energy Company.

3.
The Service Address is a row house with three bedrooms, two bathrooms, a kitchen, a dining room and a basement that is divided in three sections.  3NT. 41.  

4.
The Complainants receive gas and electric services from PECO.  3NT. 45, PECO Exhibit 1.

5.
In December of 2012, Adjuah Jackson enrolled with Gateway Energy Services Corp. as an alternate electricity and gas supplier.  3NT. 29, PECO Exhibit 1.

6.
In August of 2013, Adjuah Jackson enrolled with Public Power as an alternate electricity supplier.  PECO Exhibit 1.

7.
On June 11, 2013, PECO performed a high bill field investigation at the Service Address.  3NT. 16, PECO Exhibit 5.

8.
The PECO field technician identified the following electric appliances at the Complainants’ residence:  a top-and-bottom refrigerator, a large upright freezer, an electric range, two microwave ovens, an electric washer, an electric dryer, two air conditioning units, a circulator pump for heating, two TV sets at 20” and 27” respectively, a home theater/stereo system, a computer, a printer, and lighting for approximately 12 rooms.  3NT. 18, 39-41, PECO Exhibit 5.  
9.
Based on the electric appliances found at the Service Address at the time of the investigation, the PECO technician concluded that the Complainant had the potential for using an average of 2,674 kWh of electricity per month during the summer months, and 1,709 kWh of electricity per month during the winter months.  3NT. 18-20, 33-35, PECO Exhibit 5.

10.
The PECO field technician identified the following gas appliances at the Complainants’ residence: a water heater and a house heater.  3NT. 18-19, PECO Exhibit 5.
11.
Based on the gas appliances found at the Service Address at the time of the investigation, the Complainants had the potential for using an average of 40 CCF of gas per month during the summer months, and 281 CCF of gas per month during the winter months.  PECO Exhibit 5.

12.
Also on June 11, 2013, the PECO technician who visited the Complainants’ residence verified that the last billed meter readings were correct, and that there were no meter mix-ups, or foreign wiring affecting Complainants’ service with PECO.  3NT. 16-18, 38, PECO Exhibit 5.
13.
The technician conducted a passing load test as well as an idle meter test, which showed that the gas and electric meters serving the Service Address were accurate.  3NT. 16-17, PECO Exhibit 5.

14.
At the time of PECO’s high bill field investigation, there were four people living at the Service Address.  3NT. 19, PECO Exhibit 5. 

15.
The Complainants’ electricity usage during the period February 2009 to March 2014 was as follows:
	
	2009
	2010
	2011
	2012
	2013
	2014

	January
	
	648
	1187
	1342
	1352
	1158

	February
	
	659
	1244
	1205
	1339
	1149

	March
	458

	570
	1046
	1041
	772
	575

	April
	462
	540
	1054
	939
	662
	

	May
	487
	580
	905
	847
	450
	

	
	2009
	2010
	2011
	2012
	2013
	2014

	June
	555
	843
	1086
	1113
	736
	

	July
	746
	1096
	1691
	1708
	1444
	

	August
	1104
	1297
	2159
	1971
	1129
	

	September
	1360
	1366
	1347
	1675
	1080
	

	October
	751
	780
	1104
	1017
	449
	

	November
	741
	760
	1021
	1029
	509
	

	December
	701
	    1031
	1173
	1325
	768
	

	Total
	(7365)

	10170
	15017
	15212
	10690
	(2882)


3NT. 21-25, PECO Exhibits 1 and 10.

16.
The Complainants’ gas usage during the period February 2009 to March 2014 was as follows:
	
	2009
	2010
	2011
	2012
	2013
	2014

	January
	
	213
	189
	106
	118
	120

	February
	
	188
	186
	106
	128
	143

	March
	136

	178
	133
	94
	117
	127

	April
	73
	63
	82
	35
	89
	

	May
	28
	27
	24
	27
	18
	

	June
	17
	17
	16
	14
	13
	

	July
	14
	12
	15
	12
	15
	

	August
	8
	8
	12
	12
	8
	

	September
	7
	12
	10
	12
	9
	

	October
	17
	11
	12
	12
	6
	

	November
	59
	39
	24
	36
	30
	

	Total
	(454)

	895
	750
	551
	614
	(390)


PECO Exhibits 1 and 10.

17.
Patricia Jackson is employed by Friendship House at a pay rate of $19.00/hour for a 40-hour week.  2NT. 22-23.

18.
Adjuah Jackson is employed by Comfort Keepers at a pay rate of $10.45/hour for a 36-hour week.  3NT. 9.

19.
Adjuah Jackson also receives a retirement payment of $841.00 per month.  3NT. 10-11.

20.
Between July of 2009 and March of 2014, Adjuah Jackson entered into and defaulted on three separate Company-issued payment arrangements and two Commission-issued payment arrangement.  3NT. 49-52, PECO Exhibit 3.

21.
The first Commission-issued payment arrangement was established by the Bureau of Consumer Services (BCS) on May 21, 2010, at BCS Case No. 2646853.  PECO Exhibit 3.

22.
After determining that Adjuah Jackson was a level 3 income customer, the BCS established a payment arrangement at BCS Case No. 2646853 that required Ms. Jackson to pay a special budget amount of $321.00 per month, which consisted of the regular budget amount of $209.00 per month, plus $112.00 per month towards the arrearages.  PECO Exhibits 3 and 6.

23.
The second Commission-issued payment arrangement was established by the BCS on April 25, 2012, at BCS Case No. 2958715.  PECO Exhibit 3.

24.
After determining that Adjuah Jackson was a level 2 income customer, the BCS established a payment arrangement at BCS Case No. 2958715 that required Ms. Jackson to pay a special budget amount of $376.00 per month, which consisted of the regular budget amount of $292.00 per month, plus $84.00 per month towards the arrearages.  PECO Exhibits 3 and 7. 

25.
Adjuah Jackson’s account history with PECO is characterized by late and partial payments.  3NT. 45, PECO Exhibit 1.

26.
As of the day of the hearing, Patricia Jackson and Adjuah Jackson are the sole residents at the Service Address.  3NT. 7-8.

27.
As of the day of the hearing, Adjuah Jackson had an outstanding balance of $2,726.71 in her account with PECO.  3NT. 53, PECO Exhibit 1.
DISCUSSION

In the present formal Complaint, Adjuah Jackson and Patricia Jackson alleged a high billing dispute and the inability to pay the utility bills to PECO.  As relief, the Complainants requested that PECO conduct a high bill field investigation at the Service Address and that the Commission establish a payment arrangement that would allow Adjuah Jackson to retire the outstanding balance in her account with PECO.

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).

In Waldron v. Philadelphia Electric Company, (Waldron), 54 Pa. PUC 98 (1980), the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825 (May 1979), which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Michigan PSC stated that it will also consider the following factors: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron at 100.

While a comparison of the disputed monthly bill to the Complainant’s billing history and the consistency of his usage pattern are important criteria to consider, they alone do not resolve the issue of the Complainant’s disputed high bill.  Waldron does not limit the establishment of a prima facie case to the above two elements alone.  Rather, the Commission may consider the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.  See Charisse Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010); Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Order entered November 15, 2011).

Thus, a complainant in a high bill case has the opportunity to present any other relevant evidence which, if sufficient to establish a prima facie case, can be used to sustain the burden of proof.  There is no specific requirement as to what particular facts the complainant must offer.  This will likely vary from case to case.  In Waldron, for example, the complainant did not provide a comparison of prior billing, but asserted that the apartment was uninhabited during the billing period in question and that the only operating appliances were a clock and a refrigerator; that two air conditioners were disconnected; and that, even if the latter had been connected, the complainant could not possibly have used the energy reflected in the billing.  The Commission remanded the complaint in Waldron reasoning that, had the record been properly developed, those facts may have established a prima facie high bill case, and then the Company would have had to introduce evidence to overcome the prima facie case.  Waldron at 101. Therefore, to establish a prima facie case under Waldron, a complainant must show the disputed bill was abnormally high when compared to prior usage patterns and that his or her pattern of usage has not changed or must provide other relevant evidence showing that the disputed bill is unreasonably high.

As set forth in Waldron, evidence proffered by a utility relating to the accuracy of a meter test alone, in response to a high bill complaint, is not conclusive evidence and would not, by itself, require a finding against a complainant and in favor of a company.  Id.  In other words, evidence of a meter test showing that the meter worked within the acceptable degree of accuracy can be overcome with circumstantial evidence that otherwise indicates that a bill was too high.

At the hearings, Patricia Jackson testified that she resided at the Service Address with her sister-in-law, Adjuah Jackson.  She explained that the utility account with PECO was in Adjuah Jackson’s name but that Patricia Jackson was responsible for paying the utility bills.  Patricia Jackson testified that prior to 2011 the electric and gas bill for the Service Address would not exceed $200.00 per month with a significant decrease in the months of April, May, September and October when the bill would be around $80.00 per month.  1NT. 7-8, 2NT. 15-16, 28-29.  Patricia Jackson testified that she would use these four months to catch up on any outstanding balances in the account with PECO.  2NT. 15-16, 28-29.  However, beginning in 2011, the utility bills from PECO no longer fluctuated with the seasons, but were constantly high, and “never … less than $250 or $300” per month.  2NT. 15-17.  When she contacted PECO, she was informed that the reason why the utility bills were constant was because the account was enrolled in budget billing.  2NT. 15-16, 28.  Patricia Jackson testified that she had not been aware that the account was enrolled in budget billing but admitted that she had received at least two payment arrangements by the Company and that she had defaulted on both of them due to other financial obligations like her son’s private school or her need for a new car.  1NT. 8-9, 12, 2NT. 15-17, 31-32.  She also testified that she noticed a decrease in the electric and gas bills from PECO once the Company removed the account from budget billing pursuant to her request.  2NT. 17.
(a) High billing dispute

Patricia Jackson described the Service Address as a row house with three bedrooms, two bathrooms, a kitchen, a dining room and a basement that is divided in three sections.  3NT. 41.  During the May 3, 2013 hearing, she testified that there were three air conditioning window units at the Service Address.  1 NT. 18.  

With regard to the number of people in the household, she stated that beginning in September of 2013 the number of household members decreased from four to two.  3NT. 64-67. She testified that a family relative usually visits at the Service Address for long periods of time, but that he had done so from before 2011.  He was not visiting at the Service Address at the time of the March 14, 2014 hearing.  Patricia Jackson also explained that, beginning in September of 2013, her son has moved away to college.  3NT. 64-67.
PECO’s witness, Teresa Ferrier, responded to Patricia Jackson’s testimony by going over briefly Adjuah Jackson’s history of payment arrangements with PECO.  She testified that, between July of 2009 and March of 2014, Adjuah Jackson entered into and defaulted on three separate Company-issued payment arrangements and two Commission-issued payment arrangements.  The first payment arrangement was established by the Company on July 14, 2009.  This was followed by a payment arrangement established by the Commission’s BCS at BCS Case No. 2646853 on May 24, 2010, and by two more payment arrangements established by PECO on August 4, 2010, and December 6, 2011, respectively.  Lastly, the Commission’s BCS established another payment arrangement on behalf of Adjuah Jackson on April 25, 2012, at BCS Case No. 2958715.

PECO’s witness, Thomas Lerro, testified about the results of the high bill field investigation that PECO performed at the Service Address on June 11, 2013.  Mr. Lerro testified that the field technician who performed the high bill investigation identified the following electric appliances at the Complainants’ residence:  a top-and-bottom refrigerator, a large upright freezer, an electric range, two microwave ovens, an electric washer, an electric drier, two air conditioning units, a circulator pump for heating, two TV sets at 20” and 27” respectively, a home theater/stereo system, a computer, a printer, and lighting for approximately 12 rooms.  Based on the electric appliances found at the Service Address at the time of the investigation, the PECO technician concluded that the Complainants had the potential for using an average of 2,674 kWh of electricity per month during the summer months, and 1,709 kWh of electricity per month during the winter months.  

The PECO field technician identified the following gas appliances at the Complainants’ residence: a water heater and a house heater.  Based on the gas appliances found at the Service Address at the time of the investigation, the Complainants had the potential for using an average of 40 CCF of gas per month during the summer months, and 281 CCF of gas per month during the winter months.  

In addition, Mr. Lerro testified that during the high bill investigation the PECO technician verified that the last billed meter readings were correct, and that there were no meter mix-ups, or foreign wiring affecting Complainants’ service with PECO.  The technician conducted a passing load test as well as an idle meter test, which showed that the gas and electric meters serving the Service Address were accurate.  Mr. Lerro testified that, at the time of the high bill field investigation, there were four people living at the Service Address.  
Next, Mr. Lerro did a four-year comparison of Adjuah Jackson’s electricity usage for the winter months (November 2011- February 2014) and testified that the electricity usage for all these months was well within the Complainants’ potential for electricity usage in the winter months.  3NT. 21-25.  In addition, Mr. Lerro testified that Ms. Jackson’s electricity usage fluctuated with the seasons, dropping off in March, May, October and November.  3NT. 22-23, PECO Exhibit 1.  He also stated that the electricity usage at the Service Address decreased in 2013 as compared to 2011 and 2012, which he attributed to the decrease of the number of people at the residence.  3 NT. 25.
During cross-examination, Ms. Lerro was questioned about two of the most recent bills in Adjuah Jackson’s account:  the bill issued January 13, 2014, and the bill issued February 12, 2014.  3NT. 26-27.
	Date
	Charge Type
	kWh
	CCF
	Charge Amount
	Total

	1/13/2014
	Gas Service
	
	120
	$57.37
	

	1/13/2014
	Gas-Gateway Energy Services Corp
	
	
	$98.84
	

	1/13/2014
	Electric Service
	1158
	
	$75.72
	

	1/13/2014
	Electric- Public Power
	
	
	$109.89
	

	
	
	
	
	
	$341.82

	2/12/2014
	Gas Service
	
	143
	$66.08
	

	2/12/2014
	Gas-Gateway Energy Services Corp
	
	
	$128.56
	

	2/12/2014
	Electric Service
	1149
	
	$75.18
	

	2/12/2014
	Electric- Public Power
	
	
	$195.22
	

	
	
	
	
	
	$465.04


He was asked to explain why the February bill was so much higher than the January bill if the electricity and gas consumption during these two months was very similar.  3NT. 26-27.  In response, Mr. Lerro explained that PECO’s gas and electric charges for the month of January ($57.37 and $75.72, respectively) were comparable to those for the month of February ($66.08 and $75.18, respectively).  However, the supplier charges for both gas and electricity had increased considerably from one month to the next.  3NT. 27-28.  In particular, the gas supplier charges from Gateway Energy Services Corp had increased from $98.84 for 120 CCF of gas in January of 2014 to $128.56 for 143 CCF of gas in February of 2014.  The electric supplier charges from Public Power had increased from $109.89 for 1158 kWh in January of 2014 to $195.22 for 1149 kWh in February of 2014.  3NT. 27-28.  Mr. Lerro explained that PECO is not responsible for the supplier charges but acts as a billing agent to the alternate suppliers chosen by the customer.  3NT. 28.
Although the Complaint was amended at the May 3, 2013 hearing to include the high billing dispute, it wasn’t until the March 14, 2014 hearing that Patricia Jackson was first able to provide a time frame for when the utility bills became “abnormally high.”  See 2NT. 17-19, and 3NT. 9-10.  Consequently, the energy usage comparison provided by PECO at the March 14, 2014 hearing covered the period March 2011 - March 2014, but did not go any further than that.  Pursuant to my instructions, on March 27, 2014, PECO submitted the late-filed Exhibit 10, which consisted of Adjuah Jackson’s Account Activity Statement for the period February 2009 to February 2011.  The Complainants’ electricity usage during the period February 2009 to March 2014 was as follows:
	
	2009
	2010
	2011
	2012
	2013
	2014

	January
	
	648
	1187
	1342
	1352
	1158

	February
	
	659
	1244
	1205
	1339
	1149

	March
	458

	570
	1046
	1041
	772
	575

	April
	462
	540
	1054
	939
	662
	

	May
	487
	580
	905
	847
	450
	

	June
	555
	843
	1086
	1113
	736
	

	July
	746
	1096
	1691
	1708
	1444
	

	August
	1104
	1297
	2159
	1971
	1129
	

	September
	1360
	1366
	1347
	1675
	1080
	

	October
	751
	780
	1104
	1017
	449
	

	November
	741
	760
	1021
	1029
	509
	

	December
	701
	    1031
	1173
	1325
	768
	

	Total
	(7365)

	10170
	15017
	15212
	10690
	(2882)


The Complainants’ gas usage during the period February 2009 to March 2014 was as follows:
	
	2009
	2010
	2011
	2012
	2013
	2014

	January
	
	213
	189
	106
	118
	120

	February
	
	188
	186
	106
	128
	143

	March
	136

	178
	133
	94
	117
	127

	April
	73
	63
	82
	35
	89
	

	May
	28
	27
	24
	27
	18
	

	June
	17
	17
	16
	14
	13
	

	July
	14
	12
	15
	12
	15
	

	August
	8
	8
	12
	12
	8
	

	September
	7
	12
	10
	12
	9
	

	October
	17
	11
	12
	12
	6
	

	
	2009
	2010
	2011
	2012
	2013
	2014

	November
	59
	39
	24
	36
	30
	

	December
	95
	127
	47
	85
	63
	

	Total
	(454)

	895
	750
	551
	614
	(390)


The overall history of electricity and gas usage at the Service Address between February 2009 and March 2014 confirms Patricia Jackson’s position that the PECO bills increased in 2011 and remained high throughout 2012.  However, the increase is not the “spike” or “abnormal high” that Ms. Jackson described during her testimony.  Instead of a sudden spike, the increase is more of a curve, with both gas and electricity usages increasing from 2009 to 2010, then electricity usage increasing further in 2011 and 2012 while gas usage declined, only to have a decrease in electricity usage in 2013 accompanied by a slight increase in gas usage.   
Patricia Jackson testified that the Complainants have resided at the Service Address for approximately 10 years.  2NT. 18.  There is no indication in Complainants’ testimonies that during this time no electrical or gas appliances were added, replaced, or removed.  On the contrary, the Complainants’ testimonies indicate that the decrease in energy usage in 2013 and 2014 was, in whole or in part, the result of a decrease in the number of electrical appliances (from three air conditioning units as per Patricia Jackson’s May 3, 2013 testimony, to two air conditioning units recorded during the June 11, 2013 high bill field investigation) and of a decrease in the number of people in the household (from four people reported to PECO on January 30, 2013 [see PECO Exhibits 4 and 5] to two people pursuant to the Complainants’ testimonies).  The reversal, i.e. an increase in the number of electricity and/or gas appliances or of their respective capacity, could be the cause behind the increase in energy usage recorded between 2010 and 2012.  This assumption is strongly supported by the fact that the high bill investigation conducted by PECO on June of 2013 revealed that the Complainants’ electricity and gas usage for the years 2011, 2012, and 2013 was well within the potential for electricity and gas usage of the appliances found at the Service Address at the time.
I find that the higher bills the Complainants received in 2010-2014 were the combined result of the enrollment in budget billing (2010-2012),
 the increase in gas and electricity consumption, and of the rates charged by the alternative gas and electricity suppliers (2013-2014).  For the reasons stated above, the Complainants have failed to carry the burden of proving that the utility bills from PECO are incorrect and abnormally high.  
(b) 
Payment arrangement

At the hearings, Adjuah Jackson and Patricia Jackson testified as to the inability to pay the gas and electric bill to PECO and requested a payment arrangement.  In particular, they testified that their household consists of two (2) individuals:  Adjuah Jackson and Patricia Jackson.  Patricia Jackson testified that she is employed by Friendship House at a pay rate of $19.00/hour for a 40-hour week.  Adjuah Jackson testified that she is employed by Comfort Keepers at a pay rate of $10.45/hour for a 36-hour week, and that she receives a retirement payment of $841.00 per month.  
In response, Ms. Ferrier testified that Adjuah Jackson’s account history with PECO is characterized by late and partial payments and that her outstanding balance with PECO was $2,726.71.  Between July of 2009 and March of 2014, Adjuah Jackson entered into and defaulted on three separate Company-issued payment arrangements and two Commission-issued payment arrangements.  The first Commission-issued payment arrangement was established by BCS on May 24, 2010, at BCS Case No. 2646853.  After determining that Adjuah Jackson was a level 3 income customer, the BCS established a payment arrangement that required Ms. Jackson to pay a special budget amount of $321.00 per month, which consisted of the regular budget amount of $209.00 per month, plus $112.00 per month towards the arrearages.  The second Commission-issued payment arrangement was established by the BCS on April 25, 2012, at BCS Case No. 2958715.  After determining that Adjuah Jackson was a level 2 income customer, the BCS established a payment arrangement that required Ms. Jackson to pay a special budget amount of $376.00 per month, which consisted of the regular budget amount of $292.00 per month, plus $84.00 per month towards the arrearages.  

The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401, et seq. (the Act or Chapter 14) applies to complaints alleging inability to pay and requesting a Commission-issued payment arrangement.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1405 of the Public Utility Code regarding payment arrangements reads in pertinent part:
    (b) LENGTH OF PAYMENT AGREEMENTS-- The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:
   (1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level. 


    (2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.


   (3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.
 
   (4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

 


*
*
*

(d) NUMBER OF PAYMENT ARRANGEMENTS – Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

66 Pa.C.S. § 1405(b) and (d). (Emphasis added).  

Section 1403 of the Public Utility Code defines “change in income” as a decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.  66 Pa.C.S. § 1403.  In addition, the same section of the Public Utility Code defines “Household income” as “[t]he combined gross income of all adults in a residential household who benefit from the public service.” 66 Pa.C.S. § 1403 (Definition of “Household income”). 

After carefully reviewing the record in this matter, I find that the Complainants have failed to carry the burden of proving that they have experienced a decrease in income that satisfies the definition of a “change in income” pursuant to 66 Pa.C.S. §§ 1403 and 1405(d).  With a gross household income of $5,764.53
 per month for a household of two, Adjuah Jackson is now a level 4 income customer, which indicates an increase instead of a decrease in income.  Consequently, the Commission lacks the authority to issue a subsequent payment arrangement on behalf of Adjuah Jackson.
For the reasons stated above, the Complaint of Adjuah Jackson and Patricia Jackson against PECO is dismissed in its entirety.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2.
The commission, or any person, corporation, or municipal corporation having an interest in the subject matter, or any public utility concerned, may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.  66 Pa.C.S. § 701.

3.
As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof.  66 Pa.C.S. § 332(a).  

4.
In order to initially meet her burden of proof, a complainant must first establish a prima facie case, showing that the utility breached some duty owed to the complainant, in that the utility violated the Public Utility Code or a regulation or order of the Commission.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).
5.
If the complainant establishes a prima facie case, then the burden of going forward with the evidence, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).
6.
If the utility presents co-equal evidence, the burden of going forward shifts back to the complainant, to rebut the utility's case by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company, 1994 Pa. PUC LEXIS 95.  

7.
Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  

8.
The Commission's decision must be supported by "substantial evidence," which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

9.
A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

10.
Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied her burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  

11.
While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).

12.
In establishing whether a “high bill” has been demonstrated, while the accuracy of the meter is an important factor in resolving billing disputes, the Commission will also consider the billing history of the Complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98, 100 (1980).

13.
The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401, et seq., applies to this proceeding.  

14.
Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  66 Pa.C.S. § 1405(d).

15.
Change in income is defined as a decrease in household income of 20% or more if the customer's household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the Federal poverty level.  66 Pa.C.S. § 1403.

16.
Household income is defined as the combined gross income of all adults in a residential household who benefit from the public service.  66 Pa.C.S. § 1403 

ORDER

THEREFORE,

IT IS ORDERED:

1.
That PECO Energy Company’s late-filed Exhibit 10 is admitted into the record in this matter.

2.
That the formal Complaint filed by Patricia Jackson and Adjuah Jackson against PECO Energy Company at Docket No. C-2013-2347310 is dismissed in its entirety.

3.
That the Secretary mark this docket closed.
Dated:
June 30, 2014





/s/












Eranda Vero








Administrative Law Judge

� 	All units are in kWh.





� 	The figures in parenthesis indicate the total sum of kWh used during the months for which data is available.





�	All units are in CCF.





� 	The figures in parenthesis indicate the total sum of CCF used during the months for which data is available.


� 	All units are in kWh.





� 	The figures in parenthesis indicate the total sum of kWh used during the months for which data is available.





� 	All units are in CCF.





� 	The figures in parenthesis indicate the total sum of CCF used during the months for which data is available.


� 	As for the Complainant’s concerns regarding the application of budget bulling with a payment arrangement, I note that in Mary Frayne v. PECO Energy Company, docketed at No. C�20029005, (Order entered September 10, 2003), (Frayne), the Commission articulated the following policy regarding payment arrangements:





Budget billing should be the norm for all payment arrange�ments rather than current billing.  Budget billing was designed to aid customers who are experiencing financial difficulties by ensuring a level, predictable payment amount from month to month.  The level payment amount will better enable the customer to plan for his or her utility bills and budget accordingly.  Therefore, customers should not be provided with the option of choosing current billing when budget billing is a more beneficial option.





	(Frayne at 7).  Adjuah Jackson’s payment arrangement history reveals that she was enrolled in budget billing from June of 2010 until December of 2012. See PECO Exhibits 1, 3, 6, and 10.





� 	Patricia Jackson’s gross monthly income is:  $19.00/hour x 40 hours/week x 52 weeks/year ÷ 12 months/year = $3,293.33/month.


Adjuah Jackson’s gross monthly income is:  ($10.45/hour x 36 hours/week x 52 weeks /year ÷ 12 months/year) + $841.00/month = $2,471.2/month.


The Complainants’ gross monthly household income is:  $3,293.33/month + $2,471.2/month = $5,764.53/month.
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