BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Ronald Sherrard					:
							:
	v.						:		C-2013-2394500
							:
Columbia Gas of Pennsylvania, Inc.			:
		


INITIAL DECISION


Before
Mary D. Long
Administrative Law Judge


A formal complaint filed by a customer of a residential natural gas utility is dismissed because the complainant failed to appear for a prehearing conference without good cause.

HISTORY OF PROCEEDINGS

On November 25, 2013, Ronald W. Sherrard (Complainant) filed a complaint against Columbia Gas of Pennsylvania, Inc. (Columbia or Company).  Also, on September 30, 2013 and November 7, 2013, Mike Kusturiss, Jr. filed formal complaints against Columbia Gas of Pennsylvania, Inc., challenging the Company’s determination to discontinue “dual fuel” service to two properties owned by Mr. Kusturiss.  Columbia filed timely answers to the complaints, contending that its tariff permitted the termination of dual fuel service.  By hearing notice dated November 18, 2013, the complaints were assigned to me and scheduled for hearing on January 15, 2014. 
 
By letter dated January 9, 2014, Columbia filed a motion for a continuance of the Kusturiss hearing in order to provide the parties with the opportunity to consider the impact of the initial decision of Judge Elizabeth Barnes which dismissed a complaint which also challenged Columbia’s termination of dual fuel service in Gaskin v. Columbia Gas of Pennsylvania, Inc., PUC Docket No. C-2013-2367940 (Final Order entered December 24, 2013).  Columbia also identified three other formal complaints which involved the same issue:  Donna and Stephen Beck v. Columbia Gas of Pennsylvania, Inc., PUC Docket No. C-2012-2328601; John Ombres v. Columbia Gas of Pennsylvania, Inc., PUC Docket No. C-2013-2393183; and Ronald Sherrard v. Columbia Gas of Pennsylvania, Inc., PUC Docket No. C-2013-2394500.

The January 15, 2014 hearing was cancelled.  The complaints of the Becks, Mr. Ombres and Mr. Sherrard were assigned to me.  I scheduled a telephonic prehearing conference on February 25, 2014.  A prehearing conference order dated January 31, 2014, explained the purpose of the prehearing conference was to agree upon and schedule further proceedings as necessary in the above complaints, and notified the complainants that if they failed to appear and participate, their complaints could be dismissed.

On January 31, 2014, Columbia filed a motion for summary judgment seeking dismissal of each of the complaints on the basis of the Gaskin decision.  Mr. Kusturiss, through his attorney David Bayard Wolf, Esquire, filed a timely response on February 14, 2014.  No other complainant responded to the motion.

The prehearing conference convened as scheduled.  Mrs. Donna Beck appeared pro se.  Mr. Wolf appeared on behalf of Mr. Kusturiss.  Robert J. Taylor, Esquire appeared on behalf of John Ombres and Larry Crayne, Esquire appeared on behalf of Columbia.  Mr. Sherrard did not appear.  Columbia made a motion to dismiss the complaint of Mr. Sherrard. A ruling on that motion was held in abeyance.

By order dated February 26, 2014 and in accordance with Commission policy encouraging settlements, pending resolution of the motion for summary judgment and the motion to dismiss, Columbia Gas was directed to contact Complainants Ombres and Sherrard in order to discuss an amicable resolution of their disputes.  To date, Mr. Sherrard has not contacted the Commission to proceed with his complaint, nor has he reported that he reached an accord with Columbia.

FINDINGS OF FACT

1. The Complainant did not call the conference number at 10:00 a.m. on February 25, 2014. 
 
2. The Complainant never contacted the Commission to explain his failure to appear.

3.	Neither the hearing notice nor the prehearing order were returned as undeliverable by the U.S. Postal Service.

DISCUSSION

It is clear that the Complainant has no interest in pursuing the claims made in his complaint.  Therefore, Columbia’s motion to dismiss will be granted.

Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.[footnoteRef:1]  However, this due process requirement is satisfied when the parties are provided notice and the opportunity to appear and be heard.[footnoteRef:2] [1:  	Schneider v. Pa. Pub. Util. Comm’n, 479 A.2d 10 (Pa.Cmwlth. 1984).
]  [2:   	Id.
] 


Notices of the hearing and several orders in this case were sent to the Complainant by regular first-class mail to the address stated on the complaint.  None of this mail was returned to the Commission by the U.S. Postal Service. 
 
[bookmark: _GoBack]A hearing notice and prehearing order were sent to the Complainant.  The prehearing conference order dated January 31, 2014 informed the Complainant that if he failed to appear for the conference, his complaint would be dismissed.  The order also provided instructions for contacting the Commission to request a change of the scheduled hearing date.  None of these pieces of mail were returned by the U.S. Postal Service.  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.[footnoteRef:3]  Therefore, the Complainant is deemed to have received these documents and had sufficient notice of the Commission’s procedures and notice of the location, date and time of the scheduled hearing. [3:  	Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Chartiers Industrial and Commercial Dev. Auth. v. Allegheny County Bd. of Property Assessment Appeals and Rev., 645 A.2d 944 (Pa.Cmwlth. 1994); Geary v. Verizon Pennsylvania Inc., Docket No. C-2009-2118625 (Commission Opinion and Order entered September 16, 2010).  ] 


Section 332(a) of the Public Utility Code places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, the Complainant has the burden of demonstrating that the facts alleged in his complaint are true and that he is entitled to the relief that he requested.

The Complainant was notified of the scheduled hearing location, date and time, as well as how to contact the Office of Administrative Law Judge, but failed to appear without explanation.  Under these circumstances, the Complainant had ample opportunity to appear and be heard in this proceeding, but voluntarily chose not to do so.  He has received several orders in this matter and has not contacted the Commission.  We must conclude that he no longer wishes to pursue his claims.  The due process rights of the Complainant have been fully protected.  The motion to dismiss of the Company is granted and the complaint is dismissed with prejudice.

CONCLUSIONS OF LAW

The due process rights of the Complainant have been fully protected.  Schneider v. Pa. Pub. Util. Comm’n, 479 A.2d 10 (Pa.Cmwlth. 1984).

By failing to appear at the scheduled prehearing conference, the Complainant has waived his claims.  66 Pa.C.S. § 332(f).


ORDER


THEREFORE,

IT IS ORDERED:

1. That the motion to dismiss the complaint of Ronald Sherrard at PUC Docket No. C-2013-2394500 is granted.

That the complaint of Ronald Sherrard at PUC Docket No. C-2013-2394500 is dismissed with prejudice.

3.	That this docket be marked closed and discontinued.
	


Date:  July 9, 2014							/s/											Mary D. Long												Administrative Law Judge
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