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Before

Christopher P. Pell

Administrative Law Judge

HISTORY OF THE PROCEEDING


This Initial Decision dismisses a complaint by a landlord who sought to have an arrearage, that was transferred into her account after foreign load was discovered on her tenant’s meter, transferred back to the tenant after the foreign load situation was remedied.

On February 27, 2014, Adaku Ajoku (complainant) filed a formal Complaint (Complaint) against Philadelphia Gas Works (PGW or respondent) with the Pennsylvania Public Utility Commission (Commission).  The Complaint is a timely appeal of a decision of the Commission’s Bureau of Consumer Services (BCS) at case number 3151437.  In the Complaint, the complainant, owner and landlord of 2762 Cranston Road, Philadelphia, PA 19131, challenged her responsibility to pay for the gas bill of her tenant, Tamika Washington.  As relief, the complainant requested the Commission order PGW “[t]o transfer the balance in the account # 756232695 that was put in my name in February 2013 to the tenant Tamika Washington’s name.”

On March 27, 2014, respondent filed an Answer admitting that the service at 2762 Cranston Road, 1st Floor, Philadelphia, PA (service address) was placed in the complainant’s name in February 2013.  Respondent indicated that:  Tamika Washington originally established service at the service address on February 7, 2012; that on February 6, 2013, a PGW Field Service Technician visited the service address to rebuild the meter set; that on February 7, 2013, Ms. Washington filed a billing dispute stating that a PGW Field Service Technician told her she may be supplying gas to the basement and a hallway; that on February 25, 2013, a Dispute Resolution Unit (DRU) representative contacted Ms. Washington and scheduled a trace meter and piping test for February 28, 2013; that on February 28, 2013, a DRU representative visited the service address and found that Ms. Washington’s Meter No. 1721347 was also supplying heat to a common hallway and basement; that as a result of the foreign load finding, Ms. Washington’s account was finalized on February 28, 2013; that an account for the complainant was established under PGW Account No. 07-5623-2695 as of February 28, 2013, and that the account balance of $821.96 under Ms. Washington was transferred to the complainant’s account.  Respondent further indicated that the foreign load problem at the service address was corrected as of November 19, 2013, that service was reestablished in Ms. Washington’s name effective that day, that the complainant’s account was finalized that same day, and that the final balance on the complainant’s account is $1,494.03.


By Hearing Notice dated April 15, 2014, an in-person hearing was scheduled for May 20, 2014 at 10:00 a.m., and the matter was assigned to me.  



I issued a Prehearing Order on April 16, 2014.  The Prehearing Order directed the parties to comply with various procedural requirements.  It also explained that the complainant bears the burden of proof to establish that the respondent violated its tariff, the Public Utility Code, or a Commission Order or regulation, and that she is entitled to the relief requested in the Complaint.



By Corrected Hearing Notice dated May 12, 2014, the hearing format was changed from in-person to telephonic.  This change was made at the complainant’s request.



The hearing convened as scheduled on May 20, 2014.  Ms. Ajoku appeared pro se and testified.  PGW appeared and was represented by Graciela Christlieb, Esq., who presented the testimony of Jack Irrizary, a Customer Review Officer.  PGW offered seven exhibits (PGW Exhs. 1 through 7) during the hearing which were all admitted into the record.



The record in this case consists of a 41-page transcript and 7 exhibits.  The record closed on June 13, 2014, when I received a copy of the transcript.

FINDINGS OF FACT

1. The complainant in this case is Adaku Ajoku.
2. The respondent in this proceeding is Philadelphia Gas Works.

3. The complainant owns a rental property at 2762 Cranston Road, Philadelphia, PA 19131 (service address).  This rental property includes two separate apartments.  Tr. 9-10, 21-23; PGW Exh. 1.

4. Complainant’s first floor tenant at the service address was Tamika Washington.  Tr. 11, 26; PGW Exh. 2.

5. On February 7, 2013, Tamika Washington contacted PGW, in part, to check whether her gas heater was supplying heat to the basement and a common hallway at the service address.  Tr. 26; PGW Exh. 2.

6. On February 28, 2013, a PGW technician investigated the possibility of foreign load at the service address.  The technician performed a “trace meter piping test” and found that Ms. Washington’s meter was supplying gas heat to a common hallway but not to the basement.  Tr. 27; PGW Exhs. 2 and 3.

7. As of February 28, 2013, Ms. Washington was carrying an unpaid balance of $821.96.  Tr. 28-29; PGW Exhs. 2, 3, 4, and 6.
8. On February 28, 2013, PGW closed out the account in Ms. Washington’s name and transferred her entire unpaid balance to an account created for the complainant.  Tr. 28; PGW Exhs. 2, 3, 4, and 6.
9. On March 1, 2013, PGW sent notice of this transfer to the complainant at a mailing address supplied by Ms. Washington:  P.O. Box 240, Williamstown, NJ 08094.  PGW also sent notice to Ms. Washington at the service address.  Tr. 19, 30-31; PGW Exh. 3.

10. The complainant’s mailing address was an address where she previously instructed her tenants to send their monthly rent payments.  Tr. 37-39.

11. The notice mailed to the complainant was not returned by postal authorities as undeliverable.  Tr. 33.

12. In September 2013, the complainant contacted PGW to discuss the foreign load situation after learning from her tenant that PGW was threatening to shut off the gas to the service address.  Tr. 12-13.

13. On November 19, 2013, PGW verified that the foreign load condition on the first floor meter at the service address had been corrected.  PGW subsequently cancelled the service in the complainant’s name and placed the account for service back in Tamika Washington’s name effective the same date.  Tr. 15-17, 30, 32; PGW Exh. 5.

14. As of November 19, 2013, the balance due on the complainant’s account totaled $1,494.03.  Tr. 32, 34; PGW Exh. 5.

15. Complainant has not made any payments towards this balance.  Tr. 14.

16. Tamika Washington moved out of the service address in April 2014.  Tr. 12.

DISCUSSION
The Public Utility Code, 66 Pa.C.S.A. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S.A. § 332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

In the present case, the complainant acknowledged that foreign load existed on her tenant’s gas meter at the service address.  However, the complainant believes that she should not be held responsible for this balance because the complainant was aware that her heater was supplying heat to the common hallway via a vent that she could have closed at any time.  Additionally, complainant believes that she should not be responsible because the complainant did not notify her of this problem until September, several months after the account was transferred into her name.  

In response, PGW’s witness testified that once foreign load was discovered at the service address, the account in the tenant’s name was closed out; that an account in the complainant’s name was created; that the tenant’s entire unpaid balance was transferred to the complainant’s account; that PGW sent notice to the complainant at the mailing address available to them; that this notice was never returned by postal authorities as undeliverable; and that once PGW verified that the foreign load condition was corrected, the account in the complainant’s name was cancelled and a new account was established in her tenant’s name.  PGW maintained that it followed procedures when it transferred this balance to the complainant. 



The law regarding shared meters or foreign load is well settled.  The express language of Section 1529.1 provides that the owner of a rental property is responsible for the payment of all utility services provided to the property when foreign wiring is discovered.



In interpreting this provision, the Commission has determined that well-established precedent “holds the property owner financially responsible for a tenant’s entire account, once foreign load is verified on the tenant’s service.”  Ace Check Cashing, Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010) at 6.  See also, Santos v. Metropolitan Edison Co., 1997 Pa. PUC LEXIS 184 at 21 (finding that, upon discovery of foreign load, the utility must switch the account into the name of the landlord and bill the landlord’s account for any unpaid billing on the account).  The Commission’s foreign load policy was explained in detail in Ace Check Cashing, supra.  Upon finding foreign load, the utility must list the account, including any arrearages, in the landlord’s name.  The landlord is responsible for paying the utility bills until the foreign load is corrected.  After the foreign load is corrected by the landlord and verified by the utility, the utility is to place the account back into the tenant’s name.  Id. at 7.  However, the landlord remains responsible for any arrearages on the tenant’s account.  Id. at 7-8.



Specifically, the Commission has held:


The phrase “not individually metered” is defined as “the utility meter for the unit is registering a foreign load, or usage not exclusive to the dwelling unit or occupant.”  Del Vecchio v. PPL Elec. Util. Corp., Docket No. Z-01464793 (Pa. PUC 2005); see also Cosme v. PECO Energy Co., Docket No. C-2010-2171497 (Pa. PUC 2012).

A-1 Realty v. Pa. Pub. Util. Comm'n, Docket No. 63 A.3d 480, (Pa.Cmwlth. 2013), 2013 Pa. Commw. LEXIS 4, appeal denied 74 A.3d 1033 (Pa. 2013), 2013 Pa. LEXIS 1985.



In the seminal case of A-1 Realty v. Pa. Pub. Util. Comm’n, Docket No. 885 C.D. 2012 (January 4, 2013), 2013 Pa. Commw. LEXIS 4, (“A-1 Realty”), the Commonwealth Court affirmed the PUC's order adopting an Initial Decision which dismissed a complaint for a similar issue.  In A-1 Realty, lots for the placement of mobile homes were leased by the owner of the park, and wiring for communal street lighting was connected to the nearest lot's electric box, at an estimated cost of $6.54 to $9.67 per box per month.  The lot owner gave tenants to whose property the street lights were wired a $10.00 monthly rental discount to compensate them for the additional electric expense.  When two lot lessors contacted the electric distribution company (EDC) to determine whether the $10 would be sufficient to cover a month's lighting, the EDC investigated, discovered the foreign load, and transferred the lot lessors’ electric bills into the name of the lots' owner.  The foreign load was corrected, but the EDC refused to return the arrearage to the tenants’ accounts.  The lot owner filed a complaint with the PUC, which found that the EDC’s actions were consistent with the law.



On appeal, the Commonwealth Court found that the Public Utility Code does not permit a utility customer to circumvent the wording of the statute by agreement.  The Court stated:

[I]f the mobile home park . . . contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.
66 Pa.C.S. § 1529.1(b) (emphasis added by the Court).


The phrase “not individually metered” is defined as “the utility meter for the unit is registering a foreign load, or usage not exclusive to the dwelling unit or its occupants.”  Del Vecchio v. PPL Elec. Util. Corp., Docket No. Z-01464793 (Pa. PUC 2005); see also Cosme v. PECO Energy Co., Docket No. C-2010-2171497 (Pa. PUC 2012); Albright v. UGI Penn Natural Gas Co., Inc., Docket No. F-2009-2139408 (Pa. PUC 2012).
Based upon the above conclusion, we must review Section 1529.1(b) of the Code to determine whether it permits tenants to accept utility service which is not exclusive to their homes.  Section 1529.1(b) of the Code specifically states:  "if the mobile home park . . . contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner . . . ." (Emphasis added).  It is well established that "shall' is mandatory for purposes of statutory construction when a statute is unambiguous."  Dep't of Transp. v. McCafferty, 563 Pa. 146, 163, 758 A.2d 1155, 1164 (2000).  Thus, tenants are not permitted to accept utility service which is not exclusive to their homes.

A-1 Realty at 6.



Just as the PUC properly determined that the utility was obligated under the Code to list the lot lessors' accounts in the lot owner's name in A-1 Realty, the respondent here was also obligated to list the account in the complainant's name as soon as the foreign load was identified.  The respondent's action was required by statute.



In A-1 Realty, as in the present case, the complainant sought to have the arrearage transferred back to the tenants following correction of the foreign load.  There is no provision in the law to support a transfer back of the arrearage.



While this may seem harsh, the intent of the statute is to prevent landlords from taking unfair advantage of tenants by placing responsibility for payment of gas service used in areas not specific to the leased premises upon that tenant.  The statute shifts the duty to pay for the meter which registers the public area usage to the landlord, and it does not shift responsibility for gas already used back to the tenant even when the meter account is placed back in the tenant's name.  Any arrearage would include the public area usage, and thus, it remains with the landlord.  This represents a policy decision reached by the legislature and memorialized and enforced through the Public Utility Code.  Accordingly, the statute requires that the arrearage from the tenant's account prior to the transfer to the Complainant's account must remain with the Complainant.



While recovery of amount in dispute may be pursued in another forum, it cannot be granted by the Commission.  Accordingly, the complainant’s Complaint is denied.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.

2. Pursuant to 66 Pa.C.S.A. § 332(a), the burden of proof in this proceeding is upon the complainant.

3. Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

4. If a mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  66 Pa.C.S.A. § 1529.1(b).

5. The phrase “not individually metered” is defined as “the utility meter for the unit is registering a foreign load, or usage not exclusive to the dwelling unit or its occupants.  Del Vecchio v. PPL Elec. Util. Corp., Docket No. Z-01464793 (Pa. PUC 2005); see also Cosme v. PECO Energy Co., Docket No. C-2010-2171497 (Pa. PUC 2012); Albright v. UGI Penn Natural Gas Co., Inc., Docket No. F-2009-2139408 (Pa. PUC 2012).
6. It is well established that “shall” is mandatory for purposes of statutory construction when a statute is unambiguous.  Dep't of Transp. v. McCafferty, 563 Pa. 146, 163, 758 A.2d 1155, 1164 (2000).

7. There is no provision in the law to support a transfer back of an arrearage.

ORDER



THEREFORE, 



IT IS ORDERED:

1. That the Complaint of Adaku Ajoku against Philadelphia Gas Works at Docket No. F-2014-2408792 is denied; and
2. That the docket at Docket No. F-2014-2408792 be marked closed.
Date:
  June 30, 2014       

/s/







Christopher P. Pell


Administrative Law Judge

� § 1529.1.  Duty of owners of rental property.





(a)  Notice to public utility.—It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.





(b)  History of account.—Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.





(c)  Failure to give notice.—Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.


66 Pa.C.S. § 1529.1
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