


BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Roger McCall						:
							:
	v.						:		C-2013-2393779
							:
Pennsylvania Electric Company			:



THIRD PREHEARING ORDER


This Third Prehearing Order holds in abeyance a Motion to Dismiss filed by Pennsylvania Electric Company (Penelec or Respondent) on July 1, 2014, and sets this case to be re-listed for a further telephonic hearing.  I anticipate that the hearing will start as a continuation of the prehearing conference of April 30, 2014, and then proceed to an evidentiary hearing.

Before laying out further directions to the parties, a brief history of this case is in order.

On November 18, 2013, Roger McCall (Complainant) filed a formal Complaint against Penelec alleging that Penelec had not read the meter at his residence correctly.

On November 22, 2013, the Secretary of the Commission served the Complaint on Penelec.

On December 12, 2013, Penelec filed an Answer and New Matter, with the latter properly endorsed with a Notice to Plead.

On December 17, 2013, Chief Administrative Law Judge Charles E. Rainey, Jr., referred this case to the Commission’s Mediation Unit.
On March 18, 2014, the Mediation Unit returned the case to the Office of Administrative Law Judge as unresolved.

By Telephonic Hearing Notice dated March 19, 2014, an Initial Telephonic Hearing for this matter was scheduled for Wednesday, April 30, 2014.  I was assigned as Presiding Officer in this case on March 19, 2014, and a standard form Prehearing Order was issued April 2, 2014.

An Initial Telephonic Hearing convened as scheduled on April 30, 2014.  The Complainant participated by telephone and represented himself.  Penelec was represented by Margaret A. Morris, Esquire, who also participated by telephone.

After several minutes of discussion both on and off the record, it became clear that this case was not in a state to be heard, and therefore what had been scheduled as an evidentiary hearing was changed to a prehearing conference, only.  The principal reason for that change was because while the original Complaint specified Complainant’s address at 503 South Church Street, Dubois, Pennsylvania as the address involved in the Complaint, a number of Complainant’s pre-filed proposed exhibits related to service at other addresses in the Commonwealth, and Complainant stated that his case would include issues related to those addresses.  Counsel for Penelec objected to this as an improper expansion of the case without due notice of the same to Penelec.  When Complainant indicated that he still intended to pursue a case involving multiple addresses, I sustained the objection and recessed the prehearing conference.

On May 21, 2014, I issued a Second Prehearing Order.  That Order addressed the scope of the Complaint and other issues that arose at the prehearing conference.
 
		 The scope of a proceeding is limited to the allegations made in the Complaint.  Administrative agencies such as the Commission are required to provide due process to the parties appearing before them.  Schneider v. Pa. Pub. Util. Comm’n., 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied, however, when the parties are accorded notice and the opportunity to appear and be heard.  Id.  Part of that due process notice requirement is letting Respondents know in advance of the hearing what they are being accused of so that they have a meaningful opportunity to present their case in defense.  

		At the hearing on April 30, 2014, Penelec was prepared to answer allegations with respect to service and the related account at 503 South Church Street, Dubois, Pennsylvania.  However, Complainant wished to present no less than 10 exhibits having to do with six other properties/accounts.  Penelec had not been properly apprised that Complainant would pursue complaints about other properties/accounts.  

I advised the Complainant in the Second Prehearing Order that if he wished to expand the scope of his Complaint to include allegations with respect to service by Penelec at properties owned or maintained by Complainant other than 503 South Church Street, Dubois, Pennsylvania, then he would have to file an Amended Complaint with the Secretary of the Commission by June 9, 2014.  Minimally, that Amended Complaint would have to provide a clear and concise statement of the act(s) or omission(s) complained of and a clear and concise statement of the relief sought as well as a verification executed in accordance with 52 Pa. Code § 1.36 (relating to verification). 

		The Second Prehearing Order stated, alternatively, that if the Complainant wished to prosecute his Complaint only with respect to 503 South Church Street, Dubois, Pennsylvania, he would have to advise the presiding officer of that, in writing, by June 9, 2014.  However, the Second Prehearing Order also stated: 

In the event that the Complainant takes no action, this case will be re-listed for hearing, and the scope of the hearing will be strictly limited to the allegations set forth in the original Complaint. fn. 1




		To date, the Complainant has not responded to the Second Prehearing Order.

		On July 1, 2014, counsel for Penelec filed a Motion to Dismiss the Complaint for failure to prosecute.  That Motion was properly endorsed with a Notice to Plead.  To date, the Complainant has not filed an Answer to that Motion, nor has he filed any other pleading. 

		Because the Second Prehearing Order expressly stated that absent a response by the Complainant this matter would be re-listed for hearing, I am going to hold Penelec’s Motion to Dismiss in abeyance and schedule this matter for a further telephonic hearing.

		I remind the parties that the Second Prehearing Order also established that unless the parties agree prior to hearing that proposed exhibits may be annotated or modified in some way beyond their original form, such proposed exhibits will likely not be admitted into the record.  This Prehearing Order does not preclude nor does it constitute a ruling on any Motion in Limine that counsel for Penelec may offer.  Proposed exhibits are to be prepared and pre-served (or if necessary re-served) on the presiding officer and the parties in conformity with the First Prehearing Order in this case issued April 2, 2014.  Documents are to be originals or true and correct copies of the originals without annotation.  Once again, in preparing his case Complainant may wish to retain the services of an attorney to deal with this and any other pre-trial matters.

		Finally, I again remind the parties that the Second Prehearing Order also stated that for the remainder of this case, neither party is to refer to previous settlement discussions between the parties, and statements made in those discussions are not to be restated or referenced.  See, 52 Pa. Code § 5.231(d).





ORDER

		THEREFORE;

		IT IS ORDERED:

		1.	That the Pennsylvania Electric Company’s Motion to Dismiss the Complaint at Docket No. C-2013-2393779, filed July 1, 2014, is held in abeyance.

		2.	That this case will be re-listed for a further telephonic hearing. 



Date:	July 23, 2014	______________________________
		Dennis J. Buckley
		Administrative Law Judge
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