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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a Petition for Interlocutory Review and Answer to Material Question (Petition) filed on July 11, 2014, by Rasier-PA LLC (Rasier) in the above-captioned proceeding.  In its Petition, Rasier seeks interlocutory Commission review and answer to the following Material Question:

Given the Commission’s findings that a ridesharing network service provider is distinguishable from a limousine or taxicab carrier, warranting issuance of a new class of authority as an experimental services provider, and its long line of cases holding that taxicab companies do not have standing to protest limousine applications (and vice versa), does a limousine provider or taxicab company have standing to protest an application for experimental ridesharing network services authority? 

Rasier requests that the Commission answer the Material Question in the negative.  Petition at 2.

		By Secretarial Letter issued June 15, 2014, the Commission modified the time period for filing briefs on the Petition to July 18, 2014.  

For the reasons more fully discussed below, we shall decline to answer the Material Question.

History of the Proceeding	

		On April 14, 2014, Rasier, a wholly owned subsidiary of Uber Technologies, Inc., filed an Application for a Certificate of Public Convenience to Operate an Experimental Service Between Points in Allegheny County (Application).  Rasier filed the Application as a request for a certificate of experimental service pursuant to 52 Pa. Code § 29.352.[footnoteRef:1]  The Commission docketed the Application at A-2014-2416127.  In its Application, Rasier proposed using a digital platform (the Uber app) to connect passengers to independent operators who use their personal vehicles for the purpose of providing transportation services.  Application at 2.   [1:  	Section 29.352 provides in pertinent part: 

	In order to advance and promote the public necessity, safety and convenience, the Commission may, upon application, grant a new certificate or an amendment to an existing certificate in order to allow to be provided a new, innovative or experimental type or class of common carrier service….  

Id. 
		] 


		Notice of the Application was published in the Pennsylvania Bulletin on April 26, 2014, with protests due by May 12, 2014.  44 Pa. B. 2604.  Concord Limousine, Inc. (Concord) and Executive Transportation, Inc., t/a Luxury Sedan (Luxury Sedan) filed timely Protests (collectively Protestants).[footnoteRef:2]  In their Protests, which were substantially similar, Concord and Luxury Sedan objected to the Application arguing, in part, that the proposed service involves the commercial use of a mobile software application to broker transportation services with non-certificated motor carriers.  Concord and Luxury Sedan Protests at 2.[footnoteRef:3]  [2:  	Also, the Insurance Federation of Pennsylvania, Inc. (Insurance Federation), the Pennsylvania Association of Justice, and JB Taxi LLC filed timely protests.  Those protests were dismissed by Initial Decisions issued on July 1, 2014.  On July 22, 2014, the Insurance Federation filed Exceptions to the Initial Decision dismissing its Protest.    ]  [3:  	The Protestants included objections as follows: (1) the proposed service is in actual or potential conflict with their authority to provide limousine service throughout Pennsylvania, including Allegheny County; (2) the proposed service falls within the definition of “broker” under 66 Pa. C.S. § 2502; (3) the proposed service does not differ from other motor carrier services and, therefore, does not qualify as an experimental service under 52 Pa. Code § 29.352; and (4) Rasier will not be able to obtain Commission-required insurance coverage.  ] 


		On June 2, 2014, Rasier filed Preliminary Objections seeking the dismissal of the Protests of Concord and Luxury Sedan.  In its Preliminary Objections, Rasier argued that the Protestants lack standing to challenge the Application because they do not have operating authority in actual or potential conflict with Rasier’s requested authority.  Rasier averred that its proposed experimental service is distinguishable from the current limousine authority of Concord and Luxury Sedan.  According to Rasier, the Protestants’ limousine authority does not confer standing upon which to oppose the Application.  Preliminary Objections at 3-4.   Additionally, Rasier argued that the Protests fail to state a claim upon which relief can be granted and, thus, are legally insufficient.  Id. at 4-6.

		On June 12, 2014, the Protestants filed Answers to the Preliminary Objections arguing in part that Rasier proposes to facilitate the provision of transportation service by non-certificated providers by connecting passengers and drivers through the use of the Uber app.  According to the Protestants, the provision of this transportation service will have a direct and immediate adverse impact on their right to provide transportation service in Pennsylvania, which affords them standing to challenge the Application.  Answers to Preliminary Objections at 5-6.

		By Interim Orders issued on July 1, 2014, Administrative Law Judges (ALJs) Mary D. Long and Jeffrey A. Watson dismissed Rasier’s Preliminary Objections.[footnoteRef:4]  In the Interim Orders, the ALJs concluded that Rasier failed to demonstrate that the Protestants did not adduce sufficient facts to assert standing to challenge the Application.  Additionally, the ALJs determined that Rasier failed to show that the Protests were legally insufficient or were deficient in stating a claim upon which the Commission may grant relief.  Interim Orders at 6. [4:  	The ALJs issued separate Interim Orders for the Preliminary Objections against Concord and Luxury Sedan.  However, because Rasier’s arguments in each of its Preliminary Objections were nearly identical, the ALJs’ Interim Orders are substantially similar and will be referenced collectively for purposes of this Opinion and Order.  ] 


		On July 2, 2014, Rasier filed an Application for Emergency Temporary Authority (ETA) to Operate an Experimental Service Between Points in Allegheny County (ETA Application).   The Commission docketed the ETA Application at A-2014-2429993.   Rasier claimed its ETA Application was necessary due to the immediate need of the riding public to use its experimental network service between points in Allegheny County.  ETA Application at 2.  In support of its ETA Application, Rasier cited to its pending Application in the present proceeding and its frustration about the time involved in prosecuting the Application.  Id.
		
As discussed above, Rasier filed its Petition on July 11, 2014.  On 
July 18, 2014, Rasier filed a Brief in Support of the Petition.  Also on July 18, 2014, the Protestants filed a Joint Brief in Opposition to the Petition.  

Discussion

		We begin our discussion by addressing whether Rasier’s Petition meets the standards for interlocutory review.  During the course of a proceeding and pursuant to the provisions of 52 Pa. Code § 5.302, a party may seek interlocutory review and answer to a material question which has arisen or is likely to arise.  The standards for interlocutory review are well established.  Section 5.302 of our Regulations, 52 Pa. Code § 5.302, requires that the petition “state . . . the compelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding.”  The pertinent consideration is whether interlocutory review is necessary in order to prevent substantial prejudice – that is, the error and any prejudice flowing therefrom could not be satisfactorily cured during the normal Commission review process.  Joint Application of Bell Atlantic Corp. and GTE Corp., Docket No. A-310200F0002, et al. (Order entered June 14, 1999); Pa. PUC v. Frontier Communications of Pa. Inc., Docket No. R‑00984411 (Order entered February 11, 1999); In re: Knights Limousine Service, Inc., 59 Pa. P.U.C. 538 (1985).  

Pursuant to 52 Pa. Code § 5.303, the Commission may take one of the following courses of action on requests for interlocutory review and answer to a material question:

(1)	Continue, revoke or grant a stay of proceedings if necessary to protect the substantial rights of the parties.

(2)	Determine that the petition was improper and return the matter to the presiding officer.

(3)	Decline to answer the question.

(4)	Answer the question.

Generally, Petitions for Interlocutory Review are not favored, as the preferred approach is to permit proceedings to move forward in the normal course in order to provide all parties, the presiding officer, and the Commission with a full opportunity to develop the record, brief issues, and present arguments at each stage.  Re:  Philadelphia Gas Works Universal Service and Energy Conservation Plan, Docket No. M-00072021 (Order entered October 23, 2009), at 3.

The interlocutory review standard has also been interpreted in In re: Application of Knights Limousine Service, Inc., 59 Pa. P.U.C. 538 (1985), where the Commission stated that it does not routinely grant interlocutory review except upon a showing by the petitioner of extraordinary circumstances or compelling reasons.  The Commission has determined that such a showing may be accomplished by a petitioner by its proving that, without such interlocutory review, some harm would result which would not be reparable through normal avenues, that the relief sought should be granted now, rather than later, and that granting interlocutory review would prevent substantial prejudice or expedite the proceeding.  Pa. PUC v. Philadelphia Gas Works, Docket Nos. P-2009-2097639 and R-2009-2139884 (Order entered April 15, 2010) (PGW Order).



ALJs’ Interim Orders

		The ALJs began their analysis by noting Commission precedent that a protestant must have some operating rights in actual or potential conflict with the authority sought by an applicant in order to have standing to protest an application.  Additionally, the ALJs discussed how standing to participate in proceedings before an administrative agency is primarily within the discretion of the agency.  The ALJs also explained that standing to sue is a legal concept assuring that the interests of the suing party are really and concretely at stake to a degree where the party can properly bring an action before the court.  Interim Orders at 4 (citing Pennsylvania Natural Gas Association v. T.W. Phillips Gas and Oil Co., 75 Pa. P.U.C. 598, 603 (Order entered December 20, 1991); and In re Milton Hershey School, 867 A.2d 674, 683 (Pa. Cmwlth. 2005), rev’d on other grounds, 911 A.2d 1258 (Pa. 2006)).  

The ALJs summarized Rasier’s contentions as follows: the Protestants possess certificates to provide limousine service and do not hold certificates for experimental service, and, thus, do not have authority which conflicts with Rasier’s proposal involving rider requests for transportation through the Uber app.  According to the ALJs, the difference between the Protestants’ current authority and Rasier’s proposal is the method of hail.  Interim Orders at 4.  

The ALJs rejected Rasier’s argument that only carriers holding experimental authority using “App-based” technology are in a position to challenge the Application.  They determined that Section 29.352 of our Regulations, 52 Pa. Code 
§ 29.352, provides the Commission with discretion to apply the regulatory requirements from any of the other classes of transportation authority and to also create additional requirements, depending on the proposed service details.  “To adopt the narrow view of standing espoused by the Applicant would be so limiting, that virtually no carriers would be in a position to protest.”  Interim Orders at 5.
The ALJs explained the breadth of the Application, citing to the vehicles eligible to participate as including “street-legal coupes, sedans or light-duty vehicles, including without limitation, vans, minivans, sport utility vehicles …, hatchbacks, convertibles, and pickup trucks.”  According to the Application, there would be no explicit restrictions on transportation and read as a whole would appear to meet any sort of transportation services being sought.   The ALJs determined that the Protestants hold authority which provides transportation services similar to that which may be provided by Rasier, under the auspices of traditional call or demand, paratransit, airport transfer or limousine authority.  Therefore, the ALJs concluded that the Application presents at least a potential conflict with the Protestants’ authority and dismissed the Preliminary Objections based on standing.  Id. 

The ALJs rejected Rasier’s additional Preliminary Objections pertaining to failure to state a claim upon which relief could be granted and Rasier’s assertion that a hearing is unnecessary and would not serve the public interest.  They concluded, in part, that the Protestants have averred sufficient facts in support of the position that Rasier will act only as a broker and will not be providing any transportation service itself.  Additionally, the ALJs explained that the Protestants asserted that the Commission may not authorize the provision of motor carrier service in which the person or corporation only proposes to procure such services on behalf of third parties.  Finally, the Protestants averred that Rasier’s proposed service does not meaningfully differ from other motor carrier services, and, therefore, does not qualify as experimental service by common carrier passengers.  Thus, the ALJs concluded that the Protestants set forth sufficient averments in the Protests to warrant a hearing or further proceedings in this matter.  Id. at 6. 



Positions of the Parties

In the Petition, Rasier argues that granting interlocutory review and answering the Material Question in the negative will significantly expedite the proceeding by allowing the Application to be adjudicated without a hearing as an uncontested application under 52 Pa. Code § 3.381(c)(1)(iii)(A).  Rasier contends that this expedited approach would greatly conserve valuable resources for all the Parties, enhance judicial economy, and potentially expedite other similar proceedings such as Rasier’s broader application pending at Docket No. A-2014-2424608.  Petition at 2.

Rasier also repeats the arguments in its Preliminary Objections that the nature of its experimental service, which is designed to offer new options for the riding public, is not in actual or potential conflict with the authority of existing carriers.  Additionally, Rasier asserts that the need for its experimental service for residents and visitors of Allegheny County far outweighs the need to consider the effect of the proposed service on existing limousine providers with statewide authority.  Id. at 3.

		In its Brief in Support of the Petition, Rasier argues that the Commission’s Regulations establish experimental service as a classification of common carrier authority that is separate and apart from limousine and call or demand service.   According to Rasier, the Commission described a service similar to that proposed in its Application as being sufficiently different from existing limousine and call or demand services to qualify for a separate classification as experimental service, citing to Application of Yellow Cab Company of Pittsburgh, Inc., t/a Yellow X, Docket No. A-2014-2410269 (Order entered May 22, 2014) (Yellow X Order).  Rasier avers that the Commission in the Yellow X Order distinguished existing services from experimental service using an App-based technology to arrange service.   Rasier Brief at 1-2, 4.  

		Additionally, Rasier argues that, in a long line of cases, the Commission has consistently concluded that having one classification of common carrier service does not give a carrier standing to protest different classifications of common carrier service.  Rasier contends that the Protestants do not have authority that is in actual or potential conflict with its proposed service and cannot be adversely affected or aggrieved by the granting of the Application.  Because the Protestants do not have authority to operate experimental network services, Rasier avers that their Protests should be dismissed.  Id. at 4-5.

		The Protestants counter that Rasier failed to assert a compelling reason why interlocutory review is necessary to prevent substantial prejudice or expedite the conduct of the proceedings.  They argue that Rasier did not make any assertion that the requested relief is necessary to avoid substantial prejudice.  Further, they state that the argument pertaining to expediting the proceeding is meritless.  Protestants Joint Brief at 2-3.

		The Protestants note that Section 3.381(c)(1)(iii) of our Regulations pertains to proceedings in which no protests are filed or where all protests are withdrawn at or prior to the hearing.  Under those circumstances, the Commission may either: (a) consider the application without holding an oral hearing if it deems the application’s facts to be sufficient or as determined from additional information required of the applicant; or (b) schedule the unprotested application for an oral hearing upon further notification.  Protestants Joint Brief at 3 (citing 52 Pa. Code § 3.381(c)(1)(iii)(A) and (B)).  
	
		The Protestants argue that, given the unique nature of the proposed service, it is likely that the Commission would conduct hearings even without their participation as Protestants.  The Protestants also contend that it would be a derogation of the Commission’s statutory duties to allow the Application to proceed without a hearing.  Additionally, the Protestants argue that, if the Petition is granted and the Interim Orders are reversed, such action would be a final decision of the Commission that would be subject to a possible stay pending appellate review.   Accordingly, the Protestants believe that granting interlocutory review will not expedite the proceeding.  Id. at 3-4.  

		Alternatively, the Protestants argue that interlocutory review should be denied on the merits for the reasons set forth in the Interim Orders.  The Protestants aver they have standing to protest the Application which they contend will facilitate the provision of illegal limousine and/or call or demand service in Allegheny County by un-certificated individuals.  According to the Protestants, such service is in actual, or potential, conflict with their limousine authority.  At the least, the Protestants argue they have standing to challenge the Application as being a motor carrier service, rather than a brokerage service, and to present evidence in this regard.  Id. at 4-5. 

Disposition

Upon review, we decline to answer the Material Question set forth in the Petition.  Interlocutory review is not routinely granted except upon a showing of extraordinary circumstances or compelling reasons.  We have previously held that such a showing may be accomplished by proving that some harm would result which would be irreparable through normal procedural avenues, that relief should be granted now rather than later, and that granting interlocutory review would prevent substantial prejudice or expedite the proceeding.  PGW Order at 5.  

Here, Rasier does not allege that interlocutory review will help to prevent some irreparable harm or substantial prejudice.   Further, Rasier makes no assertions that the Protestants’ intervention in the Application proceeding will cause it any prejudice that cannot be satisfactorily cured during the normal Commission review process.  Rather, Rasier’s objective in seeking relief is simply to accelerate the Application process in order to provide its proposed experimental service within Allegheny County more quickly.  
Rasier’s reasons for seeking to expedite the Application are not compelling.  As discussed above, concomitant with our action herein today, we are considering Rasier’s ETA Application.  If granted, Rasier will be authorized to provide its experimental network service in Allegheny County upon compliance with the conditions set forth in any order on the ETA Application.  Accordingly, if the ETA Application is granted, the expediency argument that the contested Application process is delaying the implementation of its experimental service would not be valid. 

Moreover, even if the ETA Application is not granted, the requested relief may not expedite the Application as envisioned by Rasier.  First, the requested dismissal of the Protests does not guarantee that the Application would be resolved without an oral hearing.  Under 52 Pa. Code § 3.381(c)(1)(iii)(B),  the Commission still retains the authority to schedule an unprotested application for an oral hearing if deemed necessary.  Second, the dismissal of the Protests would likely result in further appeals by Concord and Luxury Sedan and possible stays of the Application.  Third, the Insurance Federation filed Exceptions to the Initial Decision dismissing its Protest to the Application.  The resolution of those Exceptions and any further reviews or appeals may further delay the Application process regardless of how we resolve this Petition.  Therefore, we conclude that Rasier’s stated purpose for seeking its Petition – expediency – is speculative and does not satisfy the high threshold of extraordinary circumstances or compelling reasons necessary for granting interlocutory review.  

The Commission, however, has an interest in ensuring the continued timely resolution of the Application, consistent with due process and the Code and our Regulations.  Accordingly, we will return this matter to the Office of Administrative Law Judge (OALJ) for further proceedings and the issuance of a Recommended Decision on the Application no later than September 25, 2014.  



Conclusion

Based on our review of the instant Petition, the Briefs in Support and in Opposition thereto, we shall decline to answer the Material Question, and return the matter to the OALJ for further proceedings and the issuance of a Recommended Decision on the Application no later than September 25, 2014; 

THEREFORE,
		
IT IS ORDERED:

1. That, with regard to the Petition for Interlocutory Review and Answer to Material Question, filed by Rasier-PA, LLC on July 11, 2014, we decline to answer the following Material Question:

Given the Commission’s findings that a ridesharing network service provider is distinguishable from a limousine or taxicab carrier, warranting issuance of a new class of authority as an experimental services provider, and its long line of cases holding that taxicab companies do not have standing to protest limousine applications (and vice versa), does a limousine provider or taxicab company have standing to protest an application for experimental ridesharing network services authority?  




2. That this matter is returned to the Office of Administrative Law Judge for further proceedings and the issuance of a Recommended Decision on the Application at Docket No. A-2014-2416127 no later than September 25, 2014. 

[image: ]BY THE COMMISSION



					Rosemary Chiavetta
					Secretary


ORDER ADOPTED:  July 24, 2014
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