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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a Petition for Interlocutory Review and Answer to Material Question (Petition) filed on June 4, 2014, by the Bureau of Investigation and Enforcement (I&E) in the above-captioned proceeding.  In its Petition, I&E seeks interlocutory Commission review and answer to the following Material Question:

Whether an unconventional gas well that produces more than 90,000 mcf [sic] [footnoteRef:1] average per day in any given month during a calendar year is properly subject to the impact fees and administrative charges applicable to said well under Act 13?  [1: 	I&E’s Petition refers to 90,000 “mcf” which is an abbreviation for thousand cubic feet.  This is an apparent error as the definition of “stripper well” in Act 13 refers to cubic feet and not “mcf,” or more accurately “Mcf.”  See 58 Pa. C.S. § 2301.] 


I&E requests that the Commission answer the Material Question in the affirmative.  Petition at 2.

		By Secretarial Letter issued June 19, 2014, the Commission waived the thirty-day consideration period set forth in Section 5.303 of its Regulations, 52 Pa. Code § 5.303, in order to provide adequate time for a thorough review of the Material Question.  See 52 Pa. Code § 1.2(c); see also C.S. Warthman Funeral Home, et al. v. GTE North, Incorporated, Docket No. C-00924416 (Order entered June 4, 1993).

For the reasons more fully discussed below, we shall decline to answer the Material Question.

History of the Proceeding	

		Act 13 of 2012, the Unconventional Gas Well Impact Fee Act (Act 13), authorizes the Commission to collect, administer and distribute fees collected from unconventional gas well producers.  This matter involves an interpretation of Act 13 and the definition of a “stripper well.”[footnoteRef:2]  Lower producing wells classified as “stripper wells” are not subject to impact fees and administrative charges under Act 13.   [2:  	A “stripper well” is defined, in relevant part, as an “unconventional gas well incapable of producing more than 90,000 cubic feet of gas per day during any calendar month….” 58 Pa. C.S. § 2301.  ] 


On January 17, 2014, I&E filed a Complaint alleging that in calendar year 2011 Snyder Brothers, Inc. (SBI) failed to identify twenty-four of its unconventional vertical gas wells and pay impact fees and administrative charges on those wells.  In addition, the I&E Complaint alleged that for calendar year 2012, SBI failed to identify twenty-one of its unconventional vertical gas wells and pay impact fees and administrative charges on those wells.  In its Complaint, I&E requested that the Commission order SBI to pay the past due impact fees plus interest and administrative charges totaling $507,586 and a civil penalty of $50,000.

On February 5, 2014, SBI filed an Answer with New Matter requesting that the Commission dismiss I&E’s Complaint with prejudice.  In its Answer, SBI denied that it failed to identify any unconventional vertical gas wells or to pay any impact fees or administrative charges for calendar years 2011 and 2012. 

In its New Matter, SBI averred that it submitted annual reports to the Commission for calendar years 2011 and 2012, as required by Act 13.  According to SBI, it accurately identified all of its unconventional vertical gas wells and correctly paid the impact fees and administrative charges on those wells, as required by Act 13.

On February 11, 2014, the Pennsylvania Independent Oil & Gas Association (PIOGA) filed a petition to intervene in this proceeding, pursuant to Sections  5.72 to 5.75 of our Regulations, 52 Pa. Code §§ 5.72-5.75.

On February 27, 2014, I&E filed a reply to SBI’s New Matter.  By Order dated March 24, 2014, Administrative Law Judge (ALJ) David A. Salapa granted PIOGA’s petition to intervene.

		As discussed above, I&E filed its Petition on June 4, 2014.  On June 9, 2014, SBI filed a Response to the Petition requesting that the Commission deny the Petition or, alternatively, afford SBI the opportunity to fully address the merits of I&E’s Material Question.  Response at 8.  Thereafter, on June 13, 2014, PIOGA filed a Brief in Opposition to the Petition requesting that the Commission reject I&E’s Petition as improper and return it to the ALJ for disposition.  Alternatively, PIOGA argues that the Commission should answer the Material Question in the negative and enter an order dismissing the prosecution.  PIOGA Brief at 8.

		On June 17, 2014, I&E filed a Brief in Support of its Petition.  Pursuant to the schedule set forth in Prehearing Order #2 issued on April 23, 2014, SBI filed a Motion for Partial Summary Judgment on June 19, 2014.  In response, I&E filed a Petition for Stay on June 20, 2014, requesting that ALJ Salapa stay the deadlines established in the proceeding until the Commission has rendered a final decision on the Petition.  Petition for Stay at 3.

		By Order dated July 7, 2014, ALJ Salapa granted I&E’s Petition for Stay and suspended the proceedings and litigation schedule pending a decision as to the present Petition.

Discussion

		We begin our discussion by addressing whether I&E’s Petition meets the standards for interlocutory review.  During the course of a proceeding and pursuant to the provisions of 52 Pa. Code § 5.302, a party may seek interlocutory review and answer to a material question which has arisen or is likely to arise.  The standards for interlocutory review are well established.  Section 5.302 of our Regulations, 52 Pa. Code § 5.302, requires that the petition “state . . . the compelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding.”  The pertinent consideration is whether interlocutory review is necessary in order to prevent substantial prejudice that is, the error and any prejudice flowing therefrom could not be satisfactorily cured during the normal Commission review process.  Joint Application of Bell Atlantic Corp. and GTE Corp., Docket No. A-310200F0002, et al. (Order entered June 10, 1999); Pa. PUC v. Frontier Communications of Pa. Inc., Docket No. R‑00984411 (Order entered February 11, 1999); In re: Knights Limousine Service, Inc., 59 Pa. P.U.C. 538 (1985).  

Pursuant to 52 Pa. Code § 5.303, the Commission may take one of the following courses of action on requests for interlocutory review and answer to a material question:

(1)	Continue, revoke or grant a stay of proceedings if necessary to protect the substantial rights of the parties.

(2)	Determine that the petition was improper and return the matter to the presiding officer.

(3)	Decline to answer the question.

(4)	Answer the question.

Generally, Petitions for Interlocutory Review are not favored, as the preferred approach is to permit proceedings to move forward in the normal course in order to provide all parties, the presiding officer, and the Commission with a full opportunity to develop the record, brief issues, and present arguments at each stage.  Re:  Philadelphia Gas Works Universal Service and Energy Conservation Plan, Docket No. M-00072021 (Order entered October 23, 2009), at 3.

The interlocutory review standard has also been interpreted in In re: Application of Knights Limousine Service, Inc., 59 Pa. P.U.C. 538 (1985), where the Commission stated that it does not routinely grant interlocutory review except upon a showing by the petitioner of extraordinary circumstances or compelling reasons.  The Commission has determined that such a showing may be accomplished by a petitioner by its proving that, without such interlocutory review, some harm would result which would not be reparable through normal avenues, that the relief sought should be granted now, rather than later, and that granting interlocutory review would prevent substantial prejudice or expedite the proceeding.  Pa. PUC v. Philadelphia Gas Works, Docket Nos. P-2009-2097639 and R-2009-2139884 (Order entered April 15, 2010) (PGW Order).

Positions of the Parties

In the Petition, I&E requests that the Commission adopt its interpretation of a stripper well to exclude an unconventional well that is capable of producing 90,000 cubic feet of gas in any month in a calendar year.  I&E asserts that a vertical unconventional gas well producing more than 90,000 cubic feet average per day in any month during the calendar year obviously is capable of producing more than 90,000 cubic feet average per day and is, therefore, not a stripper well, making it subject to the applicable impact fees and administrative charges.  Petition at 3.

As an example, I&E states that under its definition of a stripper well, an unconventional gas well producing over 90,000 cubic feet in eleven months of the calendar year, but falling below the 90,000 cubic feet threshold in month twelve, would not be a stripper well and, therefore, would be subject to Act 13’s impact fees and administrative charges.  In contrast, I&E argues that SBI’s definition of a stripper well would exempt a well from the impact fees and administrative charges if production fell below the 90,000 cubic feet threshold in only one month in a calendar year.  According to I&E, the legislature did not intend the result advocated by SBI and the Commission’s resolution of the Material Question will expedite the proceeding.  Id. at 1-3.  

On June 9, 2014, SBI filed a Response to the Petition arguing that I&E failed to make any allegations that the Petition will prevent substantial prejudice to any party.  Moreover, the Petition does not articulate any compelling reasons why granting the Petition will expedite the proceeding.  Instead, SBI argues that outstanding legal and factual issues related to the requested civil penalty will require a hearing.  Further, it argues that the filing of the Petition has served to delay the proceeding and that I&E could have sought the resolution of its question by filing a Motion for Summary Judgment as set forth in the ALJ’s Prehearing Order #2.  Response at 2, 7.

Additionally, SBI avers, in part, that the definition of stripper well is clear and unambiguous.  According to SBI, Act 13 articulates the relevant daily production to qualify as a stripper well in terms of daily production in any month and not as production in each month.  SBI argues there is nothing in the statutory language suggesting that a well must produce a daily average of gas less than a certain amount for every month of the year in order to qualify as a stripper well.  Under the rules of statutory construction, SBI asserts there is no need to resort to other methods of statutory interpretation such as legislative intent when the statutory language is clear and unambiguous.  Response at 2-5.

SBI also argues that the impact fee is a tax and the application of the fee or its exemption under the definition of a stripper well must be strictly construed in favor of the entity paying the impact fee.  It contends that all reasonable doubt as to the meaning of the language must be construed in favor of the taxpayer and against the assessing or tax body.  Id. at 6.
 
Further, SBI argues that if the Commission answers the Material Question in the affirmative it will deprive SBI of the right to present its factual and legal arguments as to the proper interpretation of a stripper well to an independent ALJ and thereby violate its due process rights.  Response at 6-7.

		In its Brief in Opposition, PIOGA argues that the Petition fails to meet the threshold requirements for interlocutory review.  PIOGA contends that I&E failed to make any showing that the Commission’s review is necessary to prevent substantial prejudice.  Rather, PIOGA argues that granting the Petition will cause substantial prejudice to SBI and PIOGA by eliminating the opportunity to present their evidence and arguments to the ALJ to obtain an initial impartial decision.  According to PIOGA, SBI and PIOGA will be filing Motions for Summary Judgment pursuant to the prehearing scheduling order and the Petition presents no valid reason for preempting the normal process prior to the ALJ’s opportunity to render a decision.[footnoteRef:3]  PIOGA Brief at 4-5. [3:  	As discussed above, SBI filed a Motion for Partial Summary Judgment on June 19, 2014.  ] 


Alternatively, PIOGA asserts that there is no need to examine legislative intent because the definition of a stripper well is clear, plain and unambiguous.  If, however, legislative intent is determined to be at issue, PIOGA contends that the legislative history supports the interpretation of SBI and PIOGA.  Id. at 5-7.  

		In its Brief in Support of the Petition, I&E argues that the proceeding is essentially a legal question without material question in dispute.  According to I&E, the Commission’s review and answer to the Material Question would greatly expedite the conduct of the proceeding.  I&E states that this alone is sufficient to grant the Petition pursuant to Section 5.302 of our Regulations, 52 Pa. Code § 5.302, and that a showing of substantial prejudice is not required.  I&E Brief at 3-4.

		Additionally, I&E agrees with SBI that there are factual issues to be determined in the case, specifically regarding the requested civil penalty.  I&E argues that the Petition will not deprive SBI of its due process rights because the Parties will still have the opportunity to present their factual evidence to the ALJ once the Material Question of legal interpretation has been answered.  Further, I&E notes that the Commission, and not the ALJ, is the ultimate finder of fact and decision maker in matters before the Commission.  Id. at 4-5, 11.
		I&E also argues that its interpretation of the definition of a stripper well is correct as a matter of law.  According to I&E, the definition is not completely clear and unambiguous and that an examination of the rules of statutory construction is necessary.  The application of the rules of statutory construction, I&E contends, supports its definition of a stripper well as follows:  (1) the purpose and necessity for Act 13 – to provide relief to municipalities affected by unconventional gas wells – supports I&E’s interpretation of the definition of a stripper well; (2) the clear objective of Act 13 and the definition of a stripper well is not obtained by exempting wells from paying impact fees merely because production falls below 90,000 cubic feet in one calendar month out of twelve; (3) the consequence of accepting SBI’s interpretation of a stripper well would be to deprive municipalities affected by unconventional gas wells of impact fee funding; (4) the legislative history supports the I&E’s interpretation of the stripper well definition; and (5) the Commission’s administrative interpretation of a stripper well supports I&E’s position.  Id. at 7-11.  
 
Disposition

Upon review, we decline to answer the Material Question set forth in the Petition.  Interlocutory review is not routinely granted except upon a showing of extraordinary circumstances or compelling reasons.  We have previously held that such a showing may be accomplished by proving that some harm would result which would be irreparable through normal procedural avenues, that relief should be granted now rather than later, and that granting interlocutory review would prevent substantial prejudice or expedite the proceeding.  PGW Order at 5.  

Here, I&E does not allege that interlocutory review will help to prevent some irreparable harm; nor does it claim that such review will “prevent substantial prejudice.”  Rather, I&E contends that the Petition will help expedite the proceeding without setting forth any explanation as to why such expedited review is necessary or why the Commission should decide the question at this stage of the proceeding.  

Under the present procedural stage of this case, we find no compelling reason to preempt the normal review process and believe the Commission should have the advantage of an Initial Decision that considers all of the issues raised in this proceeding.  Furthermore, we are aware of no provision in Act 13 which would require the Commission’s expedited consideration of the Material Question in the Petition.  For example, during the first year of implementing Act 13, the impact fees were due to the Commission by September 1, 2012; during the second year, and each year thereafter, the due date for the impact fees is April 1.  58 Pa. C.S. §2303(b).  Within three months after the date the impact fees are due, the Commission must disperse the collected fees to the eligible entities.  Id. at § 2314(d).  Given this timeframe for impact fee collections and disbursement, we do not believe that interlocutory review is necessary at this stage of the administrative litigation process.  

Conclusion

Based on our review of the instant Petition, the Briefs in Support and in Opposition thereto, we shall decline to answer the Material Question; THEREFORE,

		IT IS ORDERED:

1. That, with regard to the Petition for Interlocutory Review and Answer to Material Question, filed by Bureau of Investigation and Enforcement on June 4, 2014, we decline to answer the following Material Question:

Whether an unconventional gas well that produces more than 90,000 mcf [sic] average per day in any given month during a calendar year is properly subject to the impact fees and administrative charges applicable to said well under Act 13? 


2. That this matter is returned to the Office of Administrative Law Judge.
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					Rosemary Chiavetta
					Secretary


ORDER ADOPTED:  July 24, 2014

ORDER ENTERED:  July 24, 2014
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