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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions (Exceptions) of Schenevelyn Samuel (Complainant) filed on June 16, 2014, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Darlene R. Davis Heep, which was issued on June 2, 2014, in the above-captioned proceeding.  Replies to Exceptions were filed by PECO Energy Company (PECO) on June 30, 2014.  For the reasons stated below, we will deny the Complainant’s Exceptions.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On November 27, 2013, the Complainant filed a Formal Complaint[footnoteRef:1] against PECO Energy Company (PECO or Company).  Although the Complainant did not make any allegations regarding her service, she requested that the Commission issue a payment arrangement.  PECO filed an Answer on December 12, 2013, and contended that the Complainant was not entitled to a payment arrangement because her balance was comprised of customer assistance program arrearages and because she had defaulted on a prior Commission-issued payment arrangement.  The Company further alleged that she failed to comply with five prior Company-issued payment arrangements.  [1: 		The Complaint is a timely appeal of the Commission’s Bureau of Consumer Services decision, dated November 1, 2013, at BCS No. 3129305.] 


		On February 20, 2014, the Initial Hearing convened as scheduled.  The Complainant appeared pro se and presented testimony.  PECO appeared represented and presented one witness and nine exhibits.  The record closed on March 12, 2014.

		On June 2, 2014, the ALJ issued an Initial Decision in which she found that the Complainant was ineligible for a payment arrangement and dismissed the Complaint.  As previously indicated, the Complainant filed Exceptions on June 16, 2014[footnoteRef:2] and PECO filed Replies to Exceptions on June 30, 2014. [2: 		We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, the finding of fact and conclusion of law to which exception is taken be identified, and that relevant pages of the Initial Decision be cited.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy, and inexpensive determination in this proceeding.] 


Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Before addressing the Exceptions, we note that any issue or exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ’s Initial Decision

ALJ Davis Heep made eight Findings of Fact and reached two Conclusions of Law.  I.D. at 2-3 and 5.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The ALJ noted that the Complainant did not dispute PECO’s charges but rather requested a payment arrangement on her past due balance of $5,452.37.  I.D. at 3.  She found that the Complainant was ineligible for a payment arrangement because she had defaulted on a previously issued payment arrangement and had not experienced a change in income as defined by 66 Pa. C.S § 1403.  The ALJ further found that the Complainant had demonstrated a very poor payment history by defaulting on five Company issued payment arrangements in three years and that some of the arrearages, which were accrued while she was in PECO’s customer assistance program, were ineligible for a payment arrangement.  I.D. at 4-5. 

Exceptions, Replies and Disposition

		In her Exceptions, the Complainant states that she disagrees with the decision and again requests a payment arrangement.  She further states that she does not dispute the past due balance but believes that she has a back balance because of the high payment plans she was put on.   Exc. at 1.   In its Replies, PECO argues that the ALJ’s determination is correct and that the Commission cannot issue a payment arrangement for the Complainant.  PECO notes that she is ineligible for a Commission-issued payment arrangement because part of her arrearages were accrued under customer assistance program rates, because she has previously defaulted on a Commission-issued payment arrangement, and she has not experienced a sufficient decrease in income.  Finally, PECO avers that although the Complainant included a statement regarding a billing dispute in her Exceptions, she did not allege this in her complaint or at the hearing and never disputed her balance.  R. Exc. at 2-3. 

		We find that the Complainant is ineligible for a Commission-issued payment arrangement and will deny her Exceptions.  Absent a change in income, the Commission cannot establish a payment arrangement for a customer who has already defaulted on a previous payment arrangement.  66 Pa. C.S. § 1405(d).  A change in income is defined as a decrease in household income of at least 10% for a customer whose income is 200% or less of the federal poverty level.  66 Pa. C.S. § 1403.   Here, the Complainant defaulted on a payment arrangement that was issued by the Commission on September 25, 2008.  Tr. at 18.  Although she has experienced a decrease in income, it is only a 1.5% decrease, I.D. at 5, not the 10% needed to be eligible for an award of a second payment arrangement.  With regard to the Complainant’s assertions in her Exceptions about high bills, we will not address these averments at this juncture in the proceeding as she did not allege this issue in her Complaint or at the hearing. 

Conclusion

Consistent with the foregoing discussion, we shall deny the Complainant’s Exceptions, and adopt the ALJ’s Initial Decision; THEREFORE, 


IT IS ORDERED:

1. That the Exceptions of Schenevelyn Samuel are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Darlene R. Davis Heep is adopted, consistent with this Opinion and Order.
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Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: July 24, 2014 

ORDER ENTERED: July 24, 2014 
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