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ORDER
BY THE COMMISSION:

By the application (Application) filed on December 9, 2013, Pennsylvania-American Water Company – Wastewater Division (PAWC-WD), 800 West Hersheypark Drive, Hershey, PA  17033, Utility Code 230073, seeks a certificate of public convenience pursuant to Section 1102(a)(1)(i) and (3) of the Public Utility Code, 66 Pa. C.S. §1102(a)(1)(i) and (3), evidencing commission approval of:  1) the transfer, by sale, of substantially all of Paint-Elk Joint Sewer Authority (PEJSA) property and rights related to its wastewater system to PAWC-WD, and 2) the rights of PAWC-WD to begin to supply wastewater service to the public in portions of Paint Township and Elk Township, Clarion County, Pennsylvania.  PAWC-WD is a wholly-owned division of Pennsylvania-American Water Company (PAWC), Utility Code 212285.
The subject Application seeks approval for what may eventually be one generally contiguous service area.  The map included as Appendix A to this Order defines the entire proposed territory as Area 1 through Area 4 surrounding Shippenville Borough.  Area 1 is approximately 112 acres, Area 2 is approximately 237 acres, Area 3 is approximately 240 acres and Area 4 is approximately 1,148 acres.  However, the Department of Environmental Protection (DEP) has yet to approve public wastewater service to Area 1, Area 2, Area 3, and a limited part of Area 4 immediately east of Shippenville Borough.  The map included as Appendix B to this Order defines that part of Area 4 for which DEP has approved public wastewater service which is 1,117 acres.  

By this Order, the Commission approves the Application as it relates to the portion of Area 4 for which PAWC-WD has demonstrated appropriate DEP approvals for wastewater service (Appendix B) pursuant to 52 Pa. Code § 3.501.  However, as to Area 1, Area 2, Area 3, and that part of Area 4 without appropriate DEP wastewater approvals (Appendix A), we deny the Application without prejudice.  Should the affected political subdivisions within those areas obtain the appropriate DEP approvals, PAWC-WD is free to apply to serve those areas in the future at its convenience.  We discuss these actions in detail below.
I.
BACKGROUND AND AFFECTED ENTITIES
Proofs of service and publication were submitted by PAWC-WD.  In addition, this Application was published in The Pennsylvania Bulletin, 43 Pa. B 7529, on Saturday, December 21, 2013.  The protest period ended January 6, 2014.  No protests were filed and no hearings were held.

The subject Application referenced the location of the existing service territory of PEJSA.  The Application further described the proposed territory with a map, attached to the Application as Exhibit L.  The proposed service territory is approximately 1,737 acres representing the combined total of Area 1, Area 2, Area 3 and Area 4 (Appendix A).  The portion of Area 4 that DEP has approved for public wastewater service is 1,117 acres (Appendix B).
PAWC-WD is a regulated public utility company, duly organized and existing under the laws of the Commonwealth of Pennsylvania.  PAWC-WD is currently engaged in the business of collecting, treating, transporting and disposing of wastewater sewage for the public.  The PAWC-WD existing service territory covers various counties throughout Pennsylvania, including Clarion County and neighboring Armstrong and Jefferson Counties.  As of September 30, 2013, PAWC-WD furnished wastewater service to 18,076 customers as follows:  17,227-residential, 790-commercial, 5-industrial, 50-municipal and 4-sale for resale.
PEJSA is a Pennsylvania municipal authority organized under the Municipal Authority Act of May 2, 1945, P.L. 382.  PEJSA owns and operates a public sanitary wastewater treatment system, National Pollution Discharge Elimination System (NPDES) No. PA0034924, that serves a population of approximately 1,500 in portions of Paint Township and Elk Township, Clarion County, Pennsylvania.  PEJSA has a mailing address of 9888 Route 322, P.O. Box 29, Shippenville, PA  16254.  As of March 14, 2014, PEJSA furnished wastewater service to 459 customers of which 367 were residential and 92 were commercial.  The following is a breakdown of the customers within each municipality by class.  Paint Township has 324 residential and 91 commercial customers.  Elk Township has 43 residential customers and 1 commercial customer.
III.
DESCRIPTION OF ACQUIRED FACILITIES

PAWC-WD stated that PEJSA’s sanitary wastewater collection and treatment system is located only within a portion of Area 4 on the service territory map and includes, 11 miles of gravity sewer lines, a half mile of force mains, laterals, individual grinder pumps, three duplex sewage lift stations, 219 manholes, and one 0.6 million gallon per day (MGD) aerobic lagoon sewage treatment facility and related discharge facilities that operate under NPDES Permit No. PA0034924.  The sewage collection system is comprised of 4 to 8-inch vitrified clay or polyvinyl chloride pipe.
According to a DEP NPDES Compliance Inspection Report dated May 4, 2012, DEP found that sludge levels in PEJSA’s four aerated lagoon ponds exceeded allowable limits and determined the facility was operating in violation of its permit.  Accordingly, the report stated that PEJSA needed to develop a plan for the sludge removal.  The report also recommended a head-works be installed at the facility in order to protect the facility’s aerators from hair and other debris.  Further, the report stated concerns that a single operator was not able to perform all the associated responsibilities at the PEJSA wastewater facility.
PAWC-WD stated that it anticipates investing in the rehabilitation of the PEJSA sewage collection system to reduce infiltration and inflow (I&I) as well as make improvements to the pump stations and treatment facilities within the first two years of ownership.  PAWC-WD stated the addition of head-works screening and de-gritting will be part of its planned improvements at the wastewater treatment plant to help protect the lagoon aerators.  The noted rehabilitation and improvements are estimated to cost approximately $435,000.
According to the subject Application, PEJSA will remove sludge from the lagoons to a level such that the remaining sludge volume in each lagoon does not exceed 9% of the total lagoon capacity.  Prior to closing and after the completion of the lagoon dredging, DEP shall issue to PEJSA a letter or written communication indicating the lagoons are in regulatory compliance and PEJSA shall provide PAWC-WD with an accurate and updated sludge level drawings for lagoons 1 through 4 to document the amount of sludge remaining in each lagoon.  Upon completion of the aforementioned tasks, PAWC-WD shall reimburse PEJSA for the actual sludge removal costs with a maximum reimbursement amount of $336,000.
PAWC-WD stated that an employee operator from its Clarion Wastewater System District (CWSD) will supervise and oversee the operation and maintenance of the PEJSA sewage facilities.  Pending closing, PAWC-WD plans to offer an employment opportunity to the current PEJSA Operator, who along with PAWC-WD’s CWSD three full-time employees will support the PEJSA operations on a full-time basis.  PAWC-WD stated that it will also have professional support from other PAWC departments, including engineering, environmental, security, loss control and safety, as well as administrative support. 
IV.
PURCHASE AGREEMENT

The subject Application contained an executed purchase agreement dated October 28, 2013, between PEJSA and PAWC-WD (Agreement).  The negotiations were conducted at arm’s length and PAWC-WD and PEJSA are not affiliated with each other.
According to the Agreement, the purchase price for the system is $1,270,000 and is composed of:  1) a payment by PAWC-WD to the Pennsylvania Infrastructure Investment Authority (PennVEST) of the non-delinquent balance of principal and interest accrued through the date of closing on PEJSA’s PennVEST loan and 2) a cash payment for the balance of the purchase price.  The purchase price will be paid directly to PEJSA on the date of Closing by corporate check or wire transfer at PAWC-WD’s discretion.  PAWC-WD stated PEJSA is selling its wastewater system as it desires to exit the wastewater utility business and PAWC-WD owns and operates both community water and wastewater systems in Clarion Borough and the surrounding areas.  PEJSA anticipates dissolution after the sale to PAWC is completed.
According to PAWC-WD, the PennVEST loan was approved on January 26, 2009, and included a loan amount of $1,292,242 at an initial interest rate of 1.274% and then adjusted to 2.547%.  The term of the loan is 240 months.  The loan was used to construct the PEJSA’s Riverhill Sewer Extension.  As of May 21, 2014, the current principal balance on the loan was $967,675.07.
The assets to be acquired were described in Paragraph 1.1 of the Agreement and include all land and land rights (the real estate) , sanitary wastewater treatment plant, collection system, grinder pumps of existing customers at closing as indicated on the Agreement’s Schedule 1.1, pumping stations, equipment, tools, inventory and all other sanitary wastewater system assets.  Other assets include appurtenances, rights, titles and interests of PEJSA in and to such land, easements, and rights of way, as described on Agreement’s Schedule 4.8 and Schedule 4.9 and such franchises, licenses, and permits related to PEJSA’s sanitary wastewater system.

Excluded assets were described in Paragraph 1.2 of the Agreement and include the sewer laterals on the customer’s property, all storm water system facilities, any grinder pump units not listed on the Agreement’s Schedule 1.1, and all cash and accounts receivable up to closing.
The tentative journal entries to record the transfer in PAWC-WD’s accounts include:

Utility Plant

 
                     $1,701,776

Accumulated Depreciation

       
($158,776)

Lagoon Sludge Removal Reimbursement Cost
($336,000)

Short Term Debt

                   ($1,207,000)
PAWC-WD stated that it will undertake an original cost study to determine the original cost and accumulated depreciation of PEJSA’s wastewater utility plant in service.  Once the original cost study is updated and the property’s depreciated original cost and book value are finalized, PAWC-WD will amend the pro forma balance sheet giving effect to the transfer, accordingly.

PAWC-WD stated that no investment securities owned by PEJSA will be transferred in this proposed transaction.  PAWC-WD will finance the purchase with a note and cash.  PAWC-WD also indicated that no additional permanent capital will be required by PAWC-WD for the purpose of financing the matters and things involved in this application.
V.
ADDITIONAL MATTERS PERTINENT TO THIS TRANSACTION

According to the proposed Agreement, PAWC-WD will contribute a fixed $3,500 per Equivalent Dwelling Unit (EDU) (also referred to as a Bona Fide Service Applicant) for line extensions that provide for additional wastewater customers in Paint Township and Elk Township for a period of 10 years from the date of closing.  PAWC-WD stated these terms were the result of negotiations with PEJSA and that PAWC-WD will amend the Agreement at the time of closing to reflect that applicants receive contributions for line extensions as provided for in PAWC-WD’s then in effect tariff.
The Agreement also states that PAWC-WD will own and maintain the grinder pump units at the customer addresses listed in the Agreement’s Schedule 1.1 for a period of three years from the date of closing.  PAWC-WD stated these terms were also the result of negotiations with PEJSA and that PAWC-WD will be responsible for repairing or replacing any malfunctioning grinder pump during the three year period; the decision to repair or replace shall be made at PAWC-WD’s sole discretion.  Any customer may indicate to PAWC-WD that it does not wish to have this service and such services shall cease upon notification from the customer and the ownership of the grinder pump unit shall revert to the customer.  The customer must agree to allow PAWC-WD the necessary access to maintain the grinder pump unit or PAWC-WD’s obligation to operate and maintain the grinder pump units shall cease.  At that time, PAWC-WD will provide written notification to the customers whose addresses are listed on the Agreement’s Schedule 1.1 that ownership of the grinder pump units has transferred to the customer and all responsibilities related to the grinder pump unit reside with the customer.
VI.
PROPOSED RATES

PAWC-WD stated that it will adopt PEJSA’s rates existing at the time of closing for PEJSA’s customers.  According to PAWC-WD, a typical PEJSA metered residential customer using 4,000 gallons of water pays $64.00 per month for wastewater service while the monthly rate that a typical non-metered residential customer pays is $72.00 per EDU.  PAWC-WD provided a comparison of the rates metered and non-metered residential wastewater customers pay in its Rate Zone 2 that includes its Clarion Wastewater System District.  This comparison indicated that a typical metered residential customer in PAWC-WD’s Rate Zone 2 using 4,000 gallons of water pays $48.04 per month for wastewater service while the monthly rate that a typical non-metered residential customer pays is $47.63 per EDU.

VII.
REGULATORY REQUIREMENTS

The Public Utility Code contains general requirements for the approval of acquisitions of the type proposed in the Application.  66 Pa. C.S. §§ 1102 and 1103.  These statutory provisions require Commission approval in the form of a certificate of public convenience (CPC), before a regulated utility may acquire property used or useful in the public service, subject to limited exceptions not applicable here.  66 Pa. C.S. § 1102.  Section 1103 of the Public Utility Code also requires that the Commission may approve an application for a CPC 

only if the commission shall find or determine that the granting of such certificate is necessary or proper for the service, accommodation, convenience, or safety of the public. 

66 Pa. C.S. § 1103(a).  In addition, this same section of the Public Utility Code provides that “[t]he commission, in granting such certificate, may impose such conditions as it may deem to be just and reasonable.”  Id. 
The Commission has also promulgated regulations governing the acquisition of wastewater systems by regulated utilities in the Commonwealth.  The regulations at 52 Pa. Code § 3.501, Certificate of public convenience as a water supplier or wastewater collection, treatment or disposal provider, establish a detailed mandatory evidentiary showing that must accompany any application for a CPC for the provision of these services to the public. 

Regarding the acquisition of PEJSA, and the concomitant rendering of public utility wastewater service to the territory served by PEJSA as described in Appendix B to this Order, we find that the Application and its supporting documents meet the requirements of both the Public Utility Code and our regulations.

Regarding the additional territory described in Appendix A (Area 1, Area 2, Area 3, and a limited part of Area 4 immediately east of Shippenville Borough), however, we understand that these areas are currently unserved by any provider and that the affected political subdivisions have yet to acquire DEP approval for public wastewater service.  We also understand that Shippenville Borough, which stands between the area served by PEJSA and the additional territory, has a wastewater treatment system independent of PEJSA, may be unwilling or unable to provide service to these areas, and may itself be subject to ongoing acquisition discussions.  
To obtain a CPC for these additional areas, our regulations specifically require that an applicant provide   
The identity of public utilities, municipalities, municipal authorities, cooperatives and associations which provide public water supply service or wastewater collection, treatment or disposal service within each municipality, or a municipality directly adjacent to the municipalities, in which the applicant seeks to provide service that abuts or is situated within 1 mile of the applicant’s proposed facilities.

52 Pa. Code § 3.501(a)(8) Affected persons.  The subsection immediately following, 52 Pa. Code § 3.501(a)(9), requires that an applicant 

Demonstrate compliance with DEP regulations in 25 Pa. Code §  109.503(a)(3) or section 5 of the Pennsylvania Sewage Facilities Act requirements (35 P. S. §  750.5), whichever is applicable; or whether the applicant has contacted each public water supplier or wastewater collection, treatment or disposal supplier in paragraph (8), and one of the following applies: 

(i)   
Whether a supplier is willing and able to serve the area which the applicant seeks to serve either directly or through the bulk sale of water to the applicant, or treatment of wastewater to the applicant. 

(ii)   
If one or more supplier is willing to serve the area (either directly or through the bulk sale of water to applicant), the applicant should demonstrate that, when considering both the cost of service and the quality of service, the ultimate consumer would be better served by the applicant than by the other water suppliers. 

52 Pa. Code § 3.501(a)(9).  Thus, to obtain a CPC, an applicant must show that DEP has provided the appropriate approvals.  In the alternative, the applicant must show that another permitted treatment option is readily available, or if more than one permitted treatment option is available, that the applicant is better suited than other potential providers.

Under the circumstances presented here, we find that we best serve the public interest requirements of the Public Utility Code by allowing the affected municipalities to seek and obtain appropriate DEP approvals.  In the alternative, an applicant for a CPC for the additional areas should demonstrate a resolution of treatment options for wastewater systems and service areas potentially affected.  We seek to promote coordination between all affected entities -- public and private.  Allowing an applicant to submit a fully realized application for these areas in the future will best serve that goal.   
VIII.
PUBLIC INTEREST CONSIDERATIONS OF APPROVED CERTIFICATE
PAWC-WD submits that the proposed transfer will have a beneficial effect on PEJSA’s customers in that they will receive the benefit of PAWC-WD’s experience in managing and operating water and wastewater systems which will result in efficiencies and improvements in the service to the customers to be transferred.  PAWC-WD states that its existing customers will benefit because the acquisition will expand the customer base, over which existing costs are recovered and thereby, stabilize or reduce per-customer costs.
According to PAWC-WD, Corner Water furnishes water service to 402 customers in the proposed wastewater service area while PAWC furnishes water services to 50 customers in the same.  The remaining seven PEJSA residential customers have private wells.  The noted PEJSA customers with private wells are located exclusively in Paint Township. 
PAWC-WD is current with its annual, quarterly earnings and the Security Planning and Readiness report filing requirements and there are no outstanding fines or assessments due to the Commission.  

The DEP’s Northwestern Regional Office stated it has no pending actions or outstanding compliance with PAWC-WD.
IX. 
CONCLUSION

Based upon the facts that PAWC-WD will expand its service territory to customers in compliance with our regulations, that the economies of scale of an expanded customer base has a beneficial effect on existing customers, and that PAWC-WD will be meeting the needs of new customers without any detriment to its existing customers the Commission finds that granting PAWC-WD’s application for approval of the acquisition is necessary or proper for the service, accommodation, convenience, or safety of the public; 
THEREFORE,


IT IS ORDERED:
1. That the application of Pennsylvania-American Water

 Company – Wastewater Division at A-2013-2395998 is hereby approved in part, and denied in part, consistent with this Order and the conditions imposed herein.  The Commission approves the service territory in the portion of Area 4 for which PAWC-WD has demonstrated appropriate DEP approvals for wastewater service (Appendix B) pursuant to 52 Pa. Code § 3.501 and contains 1,117 acres.  Consistent with this Order, the Commission denies without prejudice the application to provide wastewater service in  Area 1, Area 2, Area 3 and part of Area 4 that cumulatively contain 620 acres.
2. That within ten days following the date of closing, the Pennsylvania-

American Water Company – Wastewater Division shall file, with the Commission, an amended purchase agreement that eliminates the fixed Pennsylvania-

American Water Company – Wastewater Division contribution for line extensions to additional wastewater customers in Paint Township and Elk Township and instead reference Pennsylvania-American Water Company – Wastewater Division’s line extension agreement in its then in effect tariff.
3. That a Certificate of Public Convenience be issued pursuant 
to Section 1102(a)(1)(i) and (3) of the Public Utility Code, 66 Pa. C.S. §1102(a)(1)(i) and (3), evidencing Commission approval of the acquisition by Pennsylvania-American Water Company – Wastewater Division of the wastewater system assets of Paint-Elk Joint Sewer Authority, Paint Township and Elk Township, Clarion County, consistent with and limited to Appendix B attached hereto.
4. That upon notice of closing, a Certificate of Public Convenience be

 issued pursuant to Section 1102(a)(1)(i) and (3) of the Public Utility Code, 66 Pa. C.S. §1102(a)(1)(i) and (3), evidencing Commission approval for Pennsylvania-American Water Company – Wastewater Division to begin to offer or furnish wastewater service to the public in portions of Paint Township and Elk Township, Clarion County, consistent with and limited to Appendix B attached hereto.

5. That Pennsylvania-American Water Company – Wastewater

Division will file copies of its original cost study of Paint-Elk Joint Sewer Authority’s wastewater assets with the Secretary’s Bureau and the Bureau of Technical Utility Services, upon completion of said study.

6. That nothing herein shall be construed to exempt Pennsylvania-
American Water Company – Wastewater Division from obtaining all necessary permits, licenses, and approvals from other local, state, and federal government agencies having jurisdiction.
7. That within ten days following the date of closing, the Pennsylvania-

American Water Company – Wastewater Division shall file, with the Commission, a tariff supplement for the subject service territory and rates, effective on the date of closing.
8. That a copy of this Order be served upon Pennsylvania-American

Water Company – Wastewater Division, Paint-Elk Joint Sewer Authority, the Bureau of Investigation and Enforcement, the Office of Consumer Advocate, the Department of Revenue, Bureau of Corporate Taxes, and the Department of Environmental Protection, Northwest Regional Office and Central Office-Bureau of Regulatory Counsel.


BY THE COMMISSION,
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Rosemary Chiavetta


Secretary

(SEAL)

ORDER ADOPTED:  July 24, 2014
ORDER ENTERED:  July 24, 2014
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