BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

William Edney
:




:

v.





:

F-2013-2393858


:

Philadelphia Gas Works
:

INITIAL DECISION

Before

Marta Guhl

Administrative Law Judge

INTRODUCTION



This decision dismisses the Complainant’s Complaint against Respondent, Philadelphia Gas Works, alleging that his bills were incorrect because no one was occupying the Service Address and the appliances were non-functional.  The Complainant is entitled to a 48 month payment arrangement for the outstanding balance related to the make-up bill.  
HISTORY OF THE PROCEEDING

On November 18, 2013, Mr. William Edney (“Complainant”) filed a formal Complaint against Philadelphia Gas Works (“PGW” or “Company” or “Respondent”). Complainant alleged that there were incorrect charges on his bill for the Service Address.  Complainant requested that the charges be removed from his account.  

This is a timely appeal of an informal complaint filed by the Complainant with the Bureau of Consumer Services (BCS) at case number 3118315.  The BCS decision determined that the bill was correct as rendered.  

On December 16, 2013, Graciela Christlieb, Esquire, counsel for PGW, filed an Answer denying that there were incorrect charges on the bill.  PGW also noted that it completed a meter exchange at the property on May 29, 2013.  PGW indicated that the meter and the Encoder Recorder Transmitter (ERT) were out of synchronization and created a discrepancy in the readings.  Complainant was billed for usage from April 13, 2009 to June 11, 2013 in the amount of $11,894.47.   

On February 12, 2014, a Hearing Notice was sent scheduling an Initial Hearing on Monday, March 31, 2014 at 10:00 a.m. and assigned the case to me.    

By Prehearing Order dated February 25, 2014, I gave procedures for the hearing process.  



On March 31, 2014, the Initial Hearing convened as scheduled.  Complainant was present and represented himself.  Graciela Christlieb, Esquire was present as counsel for PGW and presented two witnesses, Ms. Wendy Vacca and Mr. Shawn Carbone.  Complainant presented four exhibits during the evidentiary hearing, which were admitted into the record.  PGW presented eight exhibits during the Initial Hearing and all PGW exhibits were admitted into the record.  


On April 2, 2014, PGW filed Late-filed Exhibit No. 9 which was the meter testing results.  As of this date, the Complainant has not filed any objections to this document.
  The document will be entered into the record in this matter through this decision.  



The evidentiary hearing generated 92 pages of testimony in transcript.  The record closed on April 23, 2014, when I received the transcript.  

FINDINGS OF FACT

1. Complainant resides at 6119 West Columbia Avenue, Philadelphia, Pennsylvania 19151 (“Service Address”) where he receives gas service from PGW.  Tr. 7.

2. Respondent is gas service provider PGW.  

3. The Service Address belongs to the Complainant’s late mother.  Tr. 16; PGW Exh. 5.  
4. The Complainant had service placed in his name for the Service Address as of April 6, 2007.  Tr. 41; PGW Exh. 1.    

5. Complainant moved into the Service Address in January 2014.  Tr. 19.
6. The Service Address is a five bedroom and two and a half bath three story row house.  Tr. 21.
7. The Service Address has a gas hot water heater and house heater.  Tr. 21.
8. The house heater at the Service Address was 120000 BTUs and the hot water heater was 40000 BTUs.  PGW Exh. 3.  

9. PGW conducted a gas usage analysis of the Service Address from 2002 to 2013.  PGW Exh. 4.

	Dates
	Meter Readings
	
	

	To
	From
	Number of Days
	From
	To
	Usage in CCF
	Number of Degree Days
	CFDD

	3/11/2002
	3/12/2003
	366
	3234
	6138
	2904
	4953
	55.2

	3/12/2003
	3/11/2004
	365
	6138
	8634
	2496
	4619
	50.3

	3/11/2004
	3/10/2005
	364
	8634
	11058
	2424
	4565
	49.4

	3/10/2005
	3/14/2006
	369
	11058
	2676
	1618
	4406
	32.8

	3/14/2006
	4/6/2007
	388
	2676
	2909
	233
	4698
	1.1

	4/6/2007
	4/11/2008
	371
	2909
	3051
	142
	4402
	-0.7

	4/11/2008
	4/13/2009
	367
	3051
	3449
	398
	4659
	4.8

	4/13/2009
	4/12/2010
	364
	3449
	3614
	165
	4285
	-0.1

	4/12/2010
	4/11/2011
	364
	3614
	3864
	250
	4583
	1.7

	4/11/2011
	4/12/2012
	367
	3864
	4270
	406
	3557
	6.6

	4/12/2012
	5/10/2013
	393
	4270
	4825
	555
	4253
	8.7


10. PGW exchanged the meter at the Service Address on May 29, 2013.  Tr. 43.

11. The manual index of the meter removed was 7037.  The AMR reading was 4867.44.  Tr. 44.  

12. The meter was replaced due to age.  Tr. 33; PGW Exh. 3. 

13. The meter at the Service Address tested 2.634 percent fast and the Complainant was given an adjustment to account for that result.  Tr. 32; PGW Late Filed Exh. 9.
14. There was magnetic interference of the meter and the meter had a magnetic count of 146.  Tr. 34.  

15. The Complainant’s bills may have been erratic due to the magnetic interference.  Tr. 35.  

16. The Complainant received a revenue adjustment of $6,495.03 and a fast meter adjustment of $49.24.  Tr. 47-48.
17. The final make-up bill for unpaid usage at the Service Address, after adjustments, is $11,866.38.  Tr. 36, 49; PGW Exh. 2. 

18. The Company offered a 48 month payment arrangement to the Complainant.  Tr. 56.  

19. PGW also conducted a gas usage analysis for the make-up bill period of June 11, 2009 to June 11, 2013.  PGW Exh. 4.  
	
	Meter Readings
	
	
	

	Number of Days
	From
	To
	Usage in CCF
	Number of Degree Days
	CFDD

	1461
	7948
	17039
	9091
	8404
	50.2


20. Shawn Carbone is a field service technician for PGW and visited the Service Address on May 29, 2013 to change the meter.  Tr. 66, 67.
21. When Mr. Carbone arrived at the Service Address both the hot water heater and house heater were functioning and connected to the gas supply.  Tr. 72.  

22. Mr. Carbone turned off the gas to the Service Address at the meter cock and exchanged the old meter with a new meter.  Tr. 68, 69.
23. Mr. Carbone then turned on the gas and tested the appliances.  Tr. 70.

24. Mr. Carbone found that the hot water heater did not vent properly and posed a carbon monoxide hazard.  Tr. 70. 

25. Mr. Carbone left the gas off for the hot water heater and issued a hazard tag but the appliance itself was functioning.  Tr. 70.  
26. Mr. Carbone tested the house heater and found the pilot light lit, burners were on and heat was coming through the vents.  Tr. 71.  

DISCUSSION



The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa.C.S. § 701.  

The issue in this proceeding is whether the Complainant satisfied his burden of proof regarding his request for a credit to his account because there were incorrect charges on his bills.

To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., Pa. Pub. Util.  Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

The burden of proof for “high bill” complaints has been explained in Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), and its progeny.  In Waldron, the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825, May 1979, which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Commission stated that it will also consider the following factors: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron at 100.



The Commission recently explained the burden of proof set forth in Waldron as follows: 

[T]he Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high. In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”

Nehemiah B. Thomas v. PECO Energy Company, Docket No. C-2010-2187197, at 5 (Order entered November 15, 2011).



Also the Commission has stated that although the meter test results are important, standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the Complainant’s prima facie case such as an inventory or analysis of the appliances in the home, or an attempt by the Respondent to ascertain the cause of the high bill (such as the foreign load, wire condition or leak), the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).  If the Complainant is unable to produce direct proof that his meter has malfunctioned, he can prove his case by circumstantial evidence that the metered usage has exceeded the actual usage.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).



In the code: 

  (5) Remote reading devices for water, gas and electric public utilities. A public utility may render a bill on the basis of readings from a remote reading device under the following conditions:

.
.
.

  (ii) When the actual meter reading establishes that the customer was underbilled due to an error in the registration of the remote reading device, the public utility may render a bill for the uncollected amount. If the rebilling exceeds the otherwise normal estimated bill for the billing period during which the bill is issued by at least 50% or at least $50, the public utility shall comply with § 56.14 (relating to previously unbilled public utility service).

52 Pa.Code § 56.12(5)(ii).  The provisions of Section 56.14 require that the company enter into a payment arrangement where the under billing was the result of “utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills . . .”  52 Pa.Code § 56.14.  
The Complainant’s only contention in this matter is that there were incorrect charges on his bills because no one was living at the Service Address during the time period in question and the gas appliances were not functioning.  

The Complainant has not met his burden of proof to demonstrate that there were incorrect charges on his bills.  While the Complainant contends that the appliances were not functioning, Mr. Carbone testified that the appliances were functioning and connected to the gas service when he arrived for the appointment at the Service Address on May 29, 2013.  Complainant did not provide any testimony or documentation that the appliance had been changed or underwent repair before that date.  Mr. Carbone indicated that he checked both appliances after he exchanged the meter at the Service Address and while he left the gas off to the hot water heater due to safety concerns, he reconnected the gas to the house heater and found that both appliances were functioning.  
Further, while Ms. Vacca did testify that the meter at the Service Address did test fast by 2.634 percent, she also testified that the Complainant was provided an adjustment for that issue in his make-up bill.  Ms. Vacca testified that there was magnetic interference that affected the AMR readings and that the Complainant was billed via the manual readings for the meter itself.  Ms. Vacca also explained that the magnetic interference would explain the erratic billing that the Complainant testified he saw before the meter was exchanged.  
The Complainant also contends that no one was living at the Service Address during the time period at issue because his mother had passed away and he did not move in to the property until January 2014.  However, the Complainant had service placed in his name at the Service Address as of April 6, 2007.  Further, the Complainant did not present any evidence to collaborate his contention that he was living elsewhere during the time period in question.  As was noted above, Mr. Carbone found the gas appliances in the home functioning and connected to the gas service when he went in May 2013 to exchange the meter.  PGW is entitled to payment for services rendered at the Service Address.  Where it is determined that a customer has used the utility service supplied by utility provider, then the provider is entitled to be paid for the utility used.  Roderick Berry v. Philadelphia Gas Works, F-01184412, 2004 Pa. PUC LEXIS 27 (Final Order entered April 15, 2004).  There is no dispute that the account is under the Complainant’s name and that as such, he is responsible for service in accordance with the law.  See 66 Pa.C.S.A. § 1407.  

Further, while there was negative usage for 2009-2010, Ms. Vacca credibly testified that this could be explained by the magnetic interference that the Company found when it tested the meter.  Overall, the usage that was calculated for the make-up bill was in line with prior usage at the Service Address based on historic information.  PGW Exh. 4.  
The Complainant has failed to establish his burden of proof in this matter.  PGW is entitled to payment for the gas service that was provided to the Service Address from June 2009 to June 2013 because the service for that address was and is under his name.  The usage during the time period at issue is in line with prior usage at the address.  The erratic billing can be explained by the magnetic interference to the AMR device.  Based on all of the above, the Complainant’s Complaint must be dismissed.  

However, the Company has indicated that it was willing to provide a payment arrangement to the Complainant.  The provisions of Section 56.14 require that the company enter into a payment arrangement where the under billing was the result of “utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills . . .”  52 Pa.Code § 56.14.  In this matter, I believe that in the interest of justice, a payment arrangement is required.  Therefore, a payment arrangement of 48 months is allowed on the balance of $11,866.38.  The Complainant should make his monthly billing on actual usage plus $247.22
 toward the arrears for the 48 month period.  
CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the 

smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.

4. Complainant has not sustained his burden of proof to demonstrate that his bills were too high.

5. The provisions of Section 56.14 require that the company enter into a payment arrangement where the under billing was the result of “utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills . . .”  52 Pa.Code § 56.14.  

ORDER



THEREFORE,



IT IS ORDERED:

1. That PGW’s Late Filed Exhibit No. 9 is entered into the record.  

2. That the formal Complaint filed by Mr. William Edney against Philadelphia Gas Works at Docket No. F-2013-2393858 is dismissed.

3. That Mr. William Edney is entitled to a 48 month payment arrangement in the amount of his monthly bills for actual usage plus $247.22 per month toward the arrears.  

4. That the Secretary’s Bureau shall mark Docket No. F-2013-2393858 closed.

Date: July 11, 2014





/s/













Marta Guhl









Administrative Law Judge

� 	As there are no objections from the Complainant to PGW’s Late Filed Exhibit No. 9, it is entered into the record.  


� 	$11,866.38/48=$247.22
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