BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Justin L. Herp					:
	Complainant,				:
						:
		v.				:  	C-2014-2413756
						:
Respond Power LLC				:
	Respondent.				:


ORDER DENYING MOTION IN LIMINE  

Procedural History
	On March 18, 2014, Justin L. Herp (“Mr. Herp” or “Complainant”) filed a formal complaint contending that Respond Power, LLC (“Respond” or “Respondent”) lied to Complainant and misrepresented in their offer of electric generation supply service that by switching to Respond Power, his electric bill would always be lower than his distributor’s (West Penn Power) variable rate.  Complainant claims he has experienced a 150% increase in his electric supply costs since switching to Respond Power in January, 2014, and he asserts Respond lied to him to get him to switch to Respond’s service.  Complainant requests a refund for the difference in the amount he actually paid Respond Power less the amount he would have paid if he had not switched from West Penn Power for the entire time he was with Respond Power.  Complainant requests the Commission make essential changes to allow consumers to know energy costs prior to energy use.  Complainant further requests consumers be able to change energy providers immediately if faced with rate increases, and not to have to wait until the end of their next billing cycle.  

		On April 2, 2014, the Complaint was served upon Respondent.  Respond answered the complaint on April 15, 2014, and denied all allegations in the Complaint.  Respond avers Complainant was validly enrolled in a variable rate plan in October, 2013, and on March 7, 2014, he was offered a fixed rate going forward on his account.  Additionally, Respond offered to adjust the billing cycles ending on January 24, 2014 and February 26, 2014 down to that fixed rate, but Mr. Herp refused.  Respond denies it owes Complainant any refund.  

		On May 7, 2014, an Initial Telephonic Hearing Notice was issued assigning this case to me and scheduling an initial telephonic hearing for July 1, 2014.  On May 9, 2014, I issued a Prehearing Order setting forth instructions relating to the initial telephonic hearing.  On June 4, 2014, Respond served a Motion for Summary Judgment, and Karen O. Moury, Esquire, an attorney practicing in Pennsylvania, entered her notice of appearance.  On June 24, 2014, the Office of Consumer Advocate filed a Notice of Intervention and an Answer in Response to the Motion for Summary Judgment of Respond Power LLC.  

		On June 25, 2014, Respond’s Motion for Summary Judgment was denied and the hearing of July 1 was cancelled and rescheduled to August 1, 2014.  OCA was added as an Intervenor to the service list.  On July 7, 2014, Respond filed a Motion in Limine seeking clarification of the scope of the August 1, 2014 hearing.  On June 28, 2014, OCA filed an Answer to Respond’s Motion in Limine.  On June 28, 2014 Complainant faxed the presiding officer an Answer.[footnoteRef:1]  The Motion in Limine is ripe for a decision. [1:  It appeared from Complainant’s Answer that it was neither sent to the Secretary’s Bureau nor to OCA; therefore, I requested the Secretary’s Bureau attach the Answer to Docket No. C-2014-2413756.  I also electronically mailed a scanned pdf copy of the Answer to Barrett C. Sheridan, Assistant Consumer Advocate on July 29, 2014.] 


  Discussion
		In the instant case, Respond requests clarification that the issues at the August 1, 2014 hearing will be limited to a consideration of whether Respond Power complied with the Commission’s regulations addressing sale and marketing practices at 52 Pa. Code § 53.43, and that the presentation of any evidence concerning the Complainant’s request for a refund will be excluded from the hearing. 

		I am unpersuaded to limit the scope of this proceeding to whether Respondent violated one regulation, because I specifically mentioned other regulations and statutes which may apply to the instant case regarding consumer protection including 52 Pa. Code §§ 111.3; 111.12(d)(2) and (4), as well as Section 2807(e) of the Public Utility Code.  Order Denying Motion for Summary Judgment at 4-7 (entered June 25, 2014).

		Further, Complainant is pro se and pursuant to 52 Pa. Code § 1.2(d), I am applying a liberal construction of the Commission’s rules in the context of these proceedings.  Mr. Herp shall be afforded an opportunity to present evidence at his hearing relevant to his case.  Objections will be considered, and I will rule on the relevance and/or materiality of evidence as it is proffered at the hearing.   This request for clarification actually requests a ruling on the admissibility of evidence not yet before me.  This request shall be denied as it is inconsistent with my intent in the Order Denying Motion for Summary Judgment and in the interest of the due process rights of Complainant.  If I had intended the request for relief in the form of a refund be stricken, then I would have indicated as such in an ordering paragraph. 

		Respondent argues that other ALJs have been very recently issuing decisions stating that the Commission lacks authority to order Complainants refunds requested against EGS’s, i.e. Tustin v. Respond Power, LLC, Docket No. C-2014-2417552 (June 27, 2014) and Russell v. Respond Power LLC, Docket No. C-2014-2417551 (July 3, 2014).  Respondent does not indicate in its citations that these ALJ decisions have become final determinations of the Commission, and these legal arguments are unpersuasive to limit the scope at this stage in the proceedings.    

		OCA argues Complainant may be entitled to a refund as part of his relief for the consequences of any violation by Respond Power of its legal obligations pursuant to Section 501 of the Public Utility Code.  66 Pa. C.S. § 501.  I will consider the parties’ legal arguments, but will reserve judgment on the case until after evidence has been presented at the hearing.   If the case proceeds through litigation, the parties will be given an opportunity to submit written briefs after the hearing and before a written Initial Decision is made. 

	THEREFORE,

	IT IS ORDERED,

1. That the Motion in Limine of Respond Power LLC is denied.

2. That the Initial Telephonic Hearing scheduled for August 1, 2014, shall be held as scheduled.



Dated: 	July 29, 2014						____________________________
								Elizabeth H. Barnes


								Administrative Law Judge
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