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This Initial Decision finds that the bills issued to Complainant by PECO were not incorrect and that Complainant is not eligible for a second Commission-issued payment agreement. 

HISTORY OF THE PROCEEDING


On or about March 19, 2014, David Furmaniak (“Complainant” or “Mr. Furmaniak”) filed a formal Complaint against PECO Energy Company (“PECO” or “Company” or “Respondent”).  On the complaint form, Complainant checked boxes indicating that 1) he would like a payment arrangement, and 2) there are incorrect charges on his bill.  In an addendum, Complainant states, 3) he does not understand his bills, including the budget billing, and that no one at PECO could explain the bills to him. 


PECO filed its answer on or about April 7, 2014.  In addition to denying all material allegations, PECO contends that the Complainant defaulted on a 2012 Commission Bureau of Consumer Services (“BCS”)-issued payment agreement and therefore he is not entitled to another agreement under 66 C.S. Section 1405(d).  PECO also asserts that Complainant has not reduced the amount outstanding because he does not make consistent payments. 



A hearing was held on May 12, 2014.  Mr. Furmaniak testified on his own behalf and presented one witness, Mr. Gene Kent, who also lives at the service address.  Complainant also presented the following exhibits: 

C-1 – 4/30/14 Letter from PECO
C-2 – 1/1/13 Bank Statement
C-3 – 4/1/13 Bank Statement

C-4 – 6/1/13 Bank Statement
C-5 – 11/8/12 Letter from PECO
C-6 – Addendum, page two of Complaint

C-7 – 7/1/13 Bank Statement

C-8 – PECO Bill



PECO was represented by Shawane Lee, Esq., who presented two witnesses:  PECO Regulatory Assessor Michael Begley and PECO Upgrade Forman Supervisor for the High Bill Group, Thomas Lerro.  PECO also introduced the following exhibits:
PECO 1 – Account Activity Statement 

PECO 2 – Account Activity Statement 2

PECO 3 – PECO Bills 

PECO 4 – Collection History
PECO 5 – Payment Agreement History
PECO 6 – High Bill Report
PECO 7 – Meter Reading History
PECO 8 – Payment Agreement
PECO 9 – Case Detail Report

PECO 10 – BCS report

PECO 11 – Rules and Regulations



The record closed on June 23, 2014 when the transcript was received. 

FINDINGS OF FACT

1. Complainant is a PECO electric and gas customer in Holmes, Pennsylvania.
2. Respondent is a jurisdictional public utility in Pennsylvania.
3. Mr. Gene Kent is the roommate of the Complainant and has lived at the service address during the period in question.  (Tr. 29-35). 
4. Mr. Kent contacted PECO on behalf of and with the knowledge of Complainant.  (Tr. 27).
5. In November of 2010, PECO and Complainant entered into a payment agreement on his balance of $2,701.71.  (Tr. 46, PECO Exhibit 5).
6. When a payment agreement is issued, the amount outstanding is set aside and not included in the bill.  (Tr. 51). 
7. If a customer defaults on the payment agreement, the agreement balance remaining is placed on the current bill.  (Tr. 51-52).
8. Complainant was enrolled in PECO’s Budget Billing program
 in January of 2011.  (Tr. 44, PECO Exhibit 1).  
9. Complainant defaulted on the payment agreement in July of 2011.  (Tr. 50). 
10. PECO reinstated the payment arrangement on September 1, 2011.  (Tr. 54, PECO 1).
11. Complainant defaulted on that reinstated payment arrangement in March of 2012.  (Tr. 54, PECO 1). 
12. Complainant made electronic payments to PECO on January 14, 2013, April 12, 2013 and June 18, 2013.  (Complainant 2-4, PECO 2).
13. An electronic service fee was charged for each electronic payment and the remaining amounts were credited to Complainant’s PECO account on the same day that the payments were made.  (Complainant 2-4).
14. A PUC payment agreement was issued to Complainant in February 2013 on a balance due of $1,093.02 (BCS case # 3035718).  (PECO 2, PECO 8).
15. The Complainant defaulted on the PUC payment agreement on June 11, 2013, resulting in the balance due on Complainant’s account increasing by the balance of the payment agreement, $1,033.41.  (PECO 2).
16. Complainant’s income has increased since the PUC payment agreement was issued.  (Tr. 24). 
17. Mr. Kent’s income has increased since the issuance of the PUC payment agreement.  (Tr. 37,41)

DISCUSSION
APPLICABLE LAW



The Public Utility Code, particularly 66 Pa.C. S. § 701, requires that: 
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission. 
In other words, any offense alleged by a Complainant must be a violation of the Public Utility Code (Code), the Commission's regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.  


The party seeking relief from the Commission has the “burden of proof.”  Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a).  To meet that burden of proof, the Complainant must show, by a preponderance of the evidence, that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 134 Pa.Commw. 218, 221-222; 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  “Preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Lehigh Valley Transp. Servs. v. Pa. Pub. Util. Comm’n, 56 A.3d 49, n. 6 (Pa.Commw. 2012).



Upon the complainant presenting a prima facie case, i.e., evidence sufficient to initially satisfy the burden of proof, the burden then shifts to the respondent utility to present evidence to rebut the evidence of the customer.  If the evidence presented by the respondent is of co-equal value or “weight,” the complainant has not met the burden of proof.  The complainant would then have to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof always remains on the party seeking affirmative relief from the Commission. i.e., the complainant.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).



The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401, et seq. (the Act or Chapter 14) applies to requests for a Commission-issued payment arrangement.  This law provides strict guidelines that the Commission must follow in handling payment agreement requests. 66 Pa.C.S.A. § 1405(d) states: 

(d) Number of payment agreements. --Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.

Change in income is defined as follows: 

A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.

66 Pa.C.S. § 1403.


“Household Income” is defined in Section 1403 as “[t]he combined gross income of all adults in a residential household who benefit from the public utility service.” 66 Pa.C.S. § 1403.


Also, the Commission may not reinstate a payment agreement where the customer has defaulted except in limited circumstances. As stated: 

(e) Extension of payment agreements. -- If the customer defaults on a payment agreement established under subsections (a) and (b) as a result of a significant change in circumstance, the commission may reinstate the payment agreement and extend the remaining term for an initial period of six months. The initial extension period may be extended for an additional six months for good cause shown.

66 Pa.C.S. § 1405(e).



“Significant change in circumstance” is defined in 66 Pa.C.S. § 1403 as: 

“Significant change in circumstance.”  Any of the following criteria when verified by the public utility and experienced by customers with household income less than 300% of the Federal poverty level:
1) The onset of a chronic or acute illness resulting in a significant loss in the customer’s household income; (2) Catastrophic damage to the customer’s residence resulting in a significant net cost to the customer's household; (3) Loss of the customer’s residence; and (4) Increase in the customer's number of dependents in the household.  66 Pa.C.S. § 1403.
ANALYSIS



Complainant presents three issues.  They are that:  1) he would like a payment arrangement, 2) there are incorrect charges on his bill, and 3) his bills are confusing and PECO employees could not explain them to him.  Although Complainant raised a noteworthy concern regarding the billing documents used by PECO, he cannot prevail on his claims. 
1)
CONFUSING BILLS

Complainant finds his bills confusing and is frustrated that he was unable to obtain a clear explanation when he contacted PECO.  (Tr. 27-32).  In addition to receiving bills with sudden increases and decreases in the amount due, he also questions the repetitive listings for budget billing charges.  (Tr. 35).  See PECO Exhibit 3, page 21, showing seven budget billing charges on the bill for the month of May 2013.  
The preponderance of the evidence does not favor Complainant and therefore a prima facie case of a violation is not established on this claim.  In addition to speaking with Complainant and Mr. Kent by telephone, two letters were sent to Complainant in an attempt to explain the bills.  As for the multiple budget billing listings on one bill, they indicate the number of budget billing charges that were not paid and that are outstanding.  (PECO Exhibit 3).  The varying amounts due on the bills are a consequence of the payment and account history of the Complainant, more fully explained in part 2) below.  There is no evidence that PECO billing methods and practices constitute a violation. 

Nevertheless, it is noted that Complainant is not the first PECO customer to have difficulty “deciphering” his bills.  (Tr. 19).  Although the facts and circumstances here do not support finding a violation, this is not a unique concern of PECO customers and may suggest review by PECO or the appropriate Commission bureau.  See Ron Carson v. PECO Energy Company, 2013 Pa. PUC LEXIS 475 (Pa. PUC 2013) (confusing bills); Sue Christmas v. PECO Energy Company, 2012 Pa. PUC LEXIS 1681 (Pa. PUC 2012) (confusing bills); Laura Maisch v. PECO Energy Company, 2011 Pa. PUC LEXIS 1907 (Pa. PUC 2011).  See also D. Anne Wilson v. PECO Energy Company, 2012 Pa. PUC LEXIS 1186 (Pa. PUC 2012) (multiple listings of budget amount); Amy L. Glace-Arnold v. PECO, 2011 Pa. PUC LEXIS 1734 (Pa. PUC 2011) (multiple amounts listed); 
2)
BILLING ERRORS



Complainant contends that although he made payments to PECO, his balance remained the same or increased or changed unaccountably.  (Tr. 30-31).  He also questions whether PECO properly credited his account for payments made through his bank.  (Tr. 15-17).  



Complainant is correct insofar as his balance did increase and decrease in irregular amounts.  A prima facie case was established on this claim.  However, PECO presented evidence sufficient to rebut Complainant’s case.  The fluctuations can be explained by the history of Complainant’s account, payment agreements and budget billing charges.


Complainant was enrolled in budget billing.  (FOF 7).  Under this program, the amount of a customer’s monthly bill is determined by the average usage over the previous 12 months.  This allows a customer to pay the average bill amount rather than higher bills in the summer and winter high energy usage months.  (Tr. 45).  The budget amount to be paid is adjusted based on the usage of the customer during the previous three months.  The PECO tariff provides for budget billing and adjustments.  PECO Electric Tariff, Section 17.6; PECO gas Tariff, Section 16.5. 

In this case, Complainant began budget billing in January of 2011.  Based on his average usage during the previous 12 months, the initial budget bill was $174.00 due each month.  (Tr. 46-48).  The amount of his actual usage in January 2011 was more, $232.56.  The difference was then set aside until a new average was calculated and billed as the new budget amount. Id.

Mr. Furmaniak at times used less than the budget amount and more at other times.  The budget amount was recalculated approximately every four months to adjust up or down based on the usage during that period.  In the winter of 2013, Complainant’s budget amount was $183.00, increased due to the higher usage.  In the spring and early summer of 2013, the budget amount was reduced to $167.00 due to the average of his lower usage during that period.  (Tr. 45, PECO 2, PECO 3, page 21).  Such adjustments account for any minor fluctuations in Complainant’s bills.  As the PECO tariff allows for such adjustments, there is no violation. 

Major changes on Complainant’s bill occurred due to payment agreement defaults.  When a Complainant is enrolled in a payment agreement, the outstanding balance is removed from the amount due and set aside as long as the customer makes payments as agreed.  When a customer defaults on the agreement, the balance of the payment agreement amount is then again added to the bill.  (Tr. 51-52). 

Complainant entered into payment agreements and then defaulted on those agreements.  When he defaulted, the balance of the payment agreement amount was placed as due and owing on the current bill, significantly increasing the amount due.  (FOF 4-12).  For example, Complainant defaulted on the payment agreement in July of 2011.  (Tr. 50).  The balance due on that agreement, $2,225.50, was then placed on Complainant’s bill as due and owing.  (PECO 1).  PECO reinstated the payment arrangement on September 1, 2011.  (Tr. 54, PECO 1).  Complainant defaulted on the reinstated arrangement in March of 2012.  (Tr. 54, PECO 1).  As a result of that default, Complainant’s balance due was increased by the balance remaining on the payment arrangement.  (Tr. 55, PECO 1). 

With respect to the payments made through Complainant’s bank, the record shows that PECO credited Complainant’s account on the same day that the payments were made.  Any differences between the amounts designated for payment by Complainant and the amounts credited by PECO are due to fees charged for the electronic payment service.  To illustrate, Complainant’s records show that he made an electronic payment of $151.50 on January 14, 2013.  (Complainant 2).  PECO credited Complainant’s account on January 14, 2013 with a credit of $148.00.  This was the balance actually paid to PECO after the bank fee of $2.00 and the electronic service fee of $1.50 were deducted.  The record shows that PECO properly credited Complainant with this and other payments made.
Complainant presented no evidence to counter PECO’s rebuttal.  Therefore, Complainant cannot prevail on this claim. 
3)
PAYMENT AGREEMENT
A PUC payment agreement issued to Complainant in February 2013 defaulted in June of 2013.  Absent a change in income, the Commission may not issue another payment agreement where there was a default.  66 Pa.C.S.A. §1405(d).  For purposes of this section, a “change in income” is generally a decrease in household income.  Here, the incomes of both Complainant and his roommate have increased during the period since the PUC payment agreement was issued and therefore Complainant is not eligible for a payment agreement under §1405(d).  (FOF 17, FOF 18).  

Also, no evidence of a significant change in circumstances was presented by the Complainant and therefore the Commission cannot extend the previous payment agreement.  66 Pa.C.S.A. § 1405(d); 66 Pa.C.S. § 1403. 
Conclusions of Law



1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A. § 701.



2.
Complainant has not carried the burden of proof with respect to his claim of incorrect billing.  66 Pa.C.S.A. § 332(a).


3.
Complainant is not eligible for a payment arrangement on his balance.  66 Pa.C.S.A. § 1405(d).
ORDER



THEREFORE,



IT IS ORDERED:


1.
That all claims of David Furmaniak at C-2014-2413416 are denied and the Complaint is dismissed. 



2.
That the docket at C-2014-2413416 be marked closed.

Date:
  July 16, 2014  




/s/












Darlene D. Heep








Administrative Law Judge

� 	Under budget billing, a set amount is due each month based on the average usage at the service address during the previous 12-month period.  (Tr. 45).


� 	This is not a high billing dispute.  Complainant does not contend that he was overcharged on usage or that there was a faulty meter or other miscalculation of his energy consumption which resulted in improper billing.  Therefore, an analysis under Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980) is not warranted. 
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