BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Vincent Diodad					:	
							: 		C-2014-2416521
	v.						:
							:
[bookmark: _GoBack]PECO Energy Company				:													


INITIAL DECISION


Before
Ember S. Jandebeur
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS

On April 10, 2014, Vincent Diodad (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against PECO Energy Company (Respondent) alleging that he was being held responsible for a gas leak that occurred while he was replacing a mailbox.  He is asking not to be held responsible for the damage and leak.  

On April 29, 2014, the Respondent filed an Answer denying the material allegation in the Formal Complaint.  The Respondent affirms that the Complainant is responsible for the damage and leak.

By Hearing Notice dated May 6, 2014, the parties were notified that a Telephonic Hearing in this case was scheduled for the morning of June 19, 2014.  A Prehearing Order was issued on May 12, 2014, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 

The hearing convened as scheduled.  The Complainant appeared on his own behalf.  The Respondent was represented by counsel.  The Respondent had two witnesses present and was prepared to proceed with the telephonic hearing.

As soon as the hearing began, the Complainant expressed annoyance and indicated that he was driving and did not have the time for the hearing.  I reminded the Complainant that it was his hearing and that he had notice of the hearing for some time.  The Complainant became abusive and hung up.  (The transcript is not particularly reflective of the high emotion exhibited by the Complainant.)  The Respondent made a motion for dismissal and followed up with a written copy of its motion requesting dismissal with prejudice.

A transcript of six (6) pages was prepared.  The record closed on July 8, 2014, with receipt of the transcript.  This matter is ripe for disposition.
 
FINDINGS OF FACT

1. Complainant is Vincent Diodad, 4908 Bockboard Lane, Pipersville, Pennsylvania 18947.
 
2. Respondent is PECO Energy Company, a jurisdictional public utility providing residential and commercial gas and electric distribution service in the Commonwealth of Pennsylvania.

3. On April 10, 2014, the Complainant filed a Formal Complaint with the Pennsylvania Public Utility Commission against Respondent alleging that he was being held responsible for a gas leak that occurred while he was replacing a mailbox.

4. On April 29, 2014, the Respondent filed an Answer denying the material allegation in the Formal Complaint.  

5. On June 19, 2014, the hearing convened by telephone as scheduled.
6. Complainant engaged in inappropriate and abusive behavior and hung up.

7. The Respondent was prepared for the hearing and was ready to present two witnesses.

8. The Respondent moved for dismissal of the Formal Complaint with prejudice. 

DISCUSSION

As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa.Cmwlth. 218, 221-222, 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992).  That is, a party must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 67 Pa.Cmwlth. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, White Haven Center, 85 Pa.Cmwlth. 23, 480 A.2d 382 (1984).

The Commission is required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. Pub. Util. Comm’n, 479 A.2d 10 (Pa. Cmwlth. 1984).  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Tel. Co. of PA, Docket No. F‑00161106 (Opinion and Order entered October 25, 2003).

Parties appearing before the Commission must make a good faith effort to comply with its procedures.  Dushawn King v. Verizon Pennsylvania Inc. Docket No. C-20054799 (Order entered March 21, 2006), 2006 Pa. PUC LEXIS 26.  The Complainant in this case had notice since early May of the scheduling of this hearing.  He had more than a month to arrange to be available for the hearing or request a continuance.  Moreover, this Complainant’s behavior fell short of making a good faith effort to comply with Commission procedures.

 Complainant was afforded an opportunity for a fair hearing on his Formal Complaint and he failed to take advantage of it and failed to request a continuance. 

If the Commission or the presiding officer finds, after notice and opportunity for hearing, that the actions of a party, including an intervenor, in a proceeding obstruct the orderly conduct of the proceeding and are inimical to the public interest, the Commission or the presiding officer may take appropriate action, including dismissal of the complaint, application, or petition, if the action is that of the complainant, applicant, or petitioner.  52 Pa.Code § 5.245(c).

The Commission has repeatedly found that striking complaints for the contemptuous failure to respond to discovery, rather than prohibiting the introduction of evidence at a hearing, is the appropriate sanction to be imposed.  Merchant v. Bell Tel. Co. of PA, Docket No. C-00935253.  Commission Order entered June 20, 1994; Application of Tyrone E. Hartley t/d/b/a/ T’s Automotive Service, Docket No. A-00112575, (Commission Final Order entered August 6, 1996); Application of Karen Lee Miller, Docket No. A-00116067 (Commission Final Order entered March 27, 2000; Application of Patrick M. Kelsey, Docket No. A-00116366 (Commission Final Order entered May 18, 2000).  Failure to comply with the rules of discovery directly affects the due process rights of the promulgating party, thus preventing orderly and fair litigation.  Dismissal here is appropriate for the same reason.  Complainant’s inappropriate behavior prevented fair and orderly litigation and prevented the Respondent from receiving due process.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa.C.S. § 701.

2. As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).

3. As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).

4. Due process is provided when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. Pub. Util. Comm’n, 479 A.2d 10 (Pa.Cmwlth. 1984).

5. Complainant was afforded notice and an opportunity to be heard.

6. Complainant was provided due process.

7. Parties appearing before the Commission must at least make a good faith effort to comply with its procedures.  Dushawn King v. Verizon Pennsylvania Inc. Docket No. C‑20054799 (Order entered March 21, 2006), 2006 Pa. PUC LEXIS 26.  

8.  Complainant’s actions obstructed the orderly conduct of the proceeding and were inimical to the public interest, and justify dismissal of the Formal Complaint under 52 Pa.Code § 5.245.

9.  If the Commission or the presiding officer finds, after notice and opportunity for hearing, that the actions of a party, including an intervenor, in a proceeding obstruct the orderly conduct of the proceeding and are inimical to the public interest, the Commission or the presiding officer may take appropriate action, including dismissal of the complaint, application, or petition, if the action is that of the complainant, applicant, or petitioner.  52 Pa.Code § 5.245(c).

10. The Commission has repeatedly found that striking complaints for the contemptuous failure to respond to discovery, rather than prohibiting the introduction of evidence at a hearing, is the appropriate sanction to be imposed.  Merchant v. Bell Tel. Co. of PA, Docket No. C-00935253.  Commission Order entered June 20, 1994; Application of Tyrone E. Hartley t/d/b/a/ T’s Automotive Service, Docket No. A-00112575, (Commission Final Order entered August 6, 1996); Application of Karen Lee Miller, Docket No. A-00116067 (Commission Final Order entered March 27, 2000; Application of Patrick M. Kelsey, Docket No. A-00116366 (Commission Final Order entered May 18, 2000).

11.  Complainant failed to provide sufficient evidence to support his Formal Complaint.

ORDER


THEREFORE, 

IT IS ORDERED:

1. That the motion made by PECO Energy Company is granted.

2.  That the Formal Complaint filed by Vincent Diodad at Docket No. C‑2014-2416521 is dismissed. 

3. That the Secretary shall mark this Docket closed.


Date:  July 17, 2014								/s/			
								Ember S. Jandebeur
								Administrative Law Judge
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