
BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Tony Kordell/Rollock Company			:
							:
	v.						:		C-2014-2425842
							:
Pennsylvania Electric Company			:



ORDER 
DENYING PRELIMINARY OBJECTION AND
REFERRING CASE TO MEDIATION UNIT FOR MEDIATION REVIEW


On May 12, 2014, Tony Kordell filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against Pennsylvania Electric Company (Penelec or “the Company”), Docket Number C-2014-2425842.  In his Complaint, Mr. Kordell averred that there are incorrect charges on his bill and requested that his electric service resort back to “hourly pricing service charges.”  Mr. Kordell complained of the “drastic increase” of hourly pricing service charges from February, 2014 to April, 2014.  Mr. Kordell attached numerous billing statements to his Complaint in support of his position.

On June 30, 2014, Penelec filed an Answer with New Matter in response to Mr. Kordell’s Complaint.  In its Answer, Penelec admitted that it provides non-residential retail electric service to Rollock Company at the Service Address listed on Mr. Kordell’s Complaint and that Mr. Kordell is the President of Rollock Company.  Penelec denied, however, that there are incorrect charges on Mr. Kordell’s bill.  Penelec added that Mr. Kordell has been billed by Penelec for electric service recorded via a properly functioning electric meter in accordance with the rates reflected in the Company’s current Commission-approved retail electric tariff.  Penelec attached a copy of its tariff to its Answer.  Penelec further responded to each particular averment Mr. Kordell made in his Complaint.

In its New Matter, which was accompanied by a Notice to Plead, Penelec averred that the account serves an industrial customer and that Rollock does business as a registered Corporation.  Penelec averred that Mr. Kordell is not a licensed attorney in Pennsylvania and that he is prohibited from asserting any claims on behalf of Rollock in this proceeding.  Penelec further averred that Mr. Kordell’s Complaint is legally insufficient because he has only averred his dissatisfaction with the rate he has received, not that Penelec violated the Public Utility Code or a Commission Order or regulation.  Penelec averred that Mr. Kordell has failed to state a claim upon which relief can be granted and therefore his Complaint is legally insufficient.  Penelec attached multiple documents in support of its position.

Also on June 30, 2014, Penelec filed a Preliminary Objection accompanied by a Notice to Plead.  In its Preliminary Objection, Penelec argued that Mr. Kordell’s Complaint is legally insufficient because it fails to state a claim upon which the Commission can grant relief.  Penelec reiterated that the essential crux of the Complaint is a dispute over the rate of the Hourly Pricing Service Charge which is a variable rate and that Mr. Kordell’s service was calculated as set forth in the Company’s tariff.  Penelec argued that, assuming that the facts pleaded in the Complaint are true, Mr. Kordell has failed to allege that Penelec has committed or omitted an act in violation of a Commission statute, regulation, order or Penelec’s tariff over which the Commission has jurisdiction.  Penelec attached copies of relevant tariff pages to its Preliminary Objection and argued that Mr. Kordell’s Complaint must, therefore, be dismissed.

Mr. Kordell’s Answer to the Preliminary Objection was due not later than July 14, 2014.  52 Pa.Code §§ 5.101(f)(1), 1.12(a), 1.56(a)(1) and (b).  Mr. Kordell’s Answer to the New Matter was due not later than July 23, 2014.  52 Pa.Code §§ 5.63(a), 1.12(a), 1.56(a)(1) and (b).  Mr. Kordell filed neither an answer to the Preliminary Objection nor an answer to the New Matter.

On July 2, 2014, the Commission issued a Motion Judge Assignment Notice informing the parties that I was assigned as the Presiding Officer and responsible to resolve any issues which might arise during the preliminary phase of this proceeding.  

Penelec’s Preliminary Objection is now ready for disposition.  For the reasons discussed further below, Penelec’s Preliminary Objection will be denied and Mr. Kordell’s Complaint will be referred to the Commission’s Mediation Unit for mediation review.

Section 5.101 of the Commission’s Rules of Administrative Practice and Procedure provides for the filing of Preliminary Objections.  52 Pa.Code § 5.101.  Commission Preliminary Objection practice is comparable to Pennsylvania civil practice respecting the filing of Preliminary Objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994) (Equitable).  Section 5.101(a) provides:

(a) 	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7) Standing of a party to participate in a proceeding.

52 Pa.Code § 5.101(a)(1)-(7).

For purposes of disposing of Preliminary Objections, the Commission must accept as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the Complaint in this case in the light most favorable to Mr. Kordell and should dismiss the Complaint only if it appears that Mr. Kordell would not be entitled to relief under any circumstances as a matter of law.  Equitable, supra; see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 406 A.2d 1020 (Pa. 1979).

In his Complaint, Mr. Kordell indicated as his requested relief that he would like to have his account “resort back to ‘hourly pricing service charges’ for this account as in previous months from Jan. 2013 – Jan. 2014 instead of the drastic increase of ‘hourly pricing service charges’ from Feb – April 2014 Penelec billing.”  The bills attached to the Complaint demonstrate a range of kilowatt hour (kwh) charge from 0.097 cents per kwh to 0.131 cents per kwh from February, 2014 to April, 2014 compared to a range of kwh from 0.051 cents per kwh to 0.086 cents per kwh from January, 2013 to January, 2014.  This is an increase of as high as more than 250% in some instances (i.e., 0.131 / 0.051 = 2.57).  In response, Penelec argued that Mr. Kordell’s Complaint is legally insufficient because Mr. Kordell has only indicated dissatisfaction with the rate at which the hourly-priced default service was provided during the period in question and Penelec’s billing of Mr. Kordell was calculated through the Company’s Commission-approved tariff.  Penelec argued that Penelec’s actions therefore do not constitute a violation of a law, regulation, order or Company tariff and the Complaint is, therefore, legally insufficient because it fails to state a claim upon which the Commission can grant relief.

Penelec is correct that the provisions of a Commission-approved tariff have the force and effect of law and are binding on both the utility and its customers.  Stiteler v. Bell Telephone Co. of Pa., 379 A.2d 339 (Pa. Cmwlth. 1977); Brockway Glass Co. v. Pa. Pub. Util. Comm’n., 437 A.2d 1067 (Pa. Cmwlth. 1981).  Tariff provisions approved by the Commission are prima facia reasonable.  Lynch v. Pa. Pub. Util. Comm’n., 594 A.2d 816 (Pa. Cmwlth. 1991), alloc. denied, 529 Pa. 670, 605 A.2d 335 (1992).  Penelec attached to its Preliminary Objection a copy of the relevant tariff. 

The burden to challenge an existing Commission-approved tariff is high.  See e.g.,Duquesne Light Co. v. Pa. Pub. Util. Comm’n., 715 A.2d 540 (Pa. Cmwlth. 1998) (burden falls on public utility customer challenging a Commission-approved rate to prove that the charge is no longer reasonable by demonstrating significant changes in circumstances in interim).  The reasonableness of rates is an administrative or factual question.  Zucker v. Pa. Pub. Util. Comm’n., 401 A.2d 1377, 1379 (Pa. Cmwlth. 1979) (Zucker).  When a customer is heard to complain concerning an existing rate, there is a strong presumption that the preexisting Commission approved rates are just and reasonable.  Popowsky v. Pa. Pub. Util. Comm’n., 669 A.2d 1029 (Pa. Cmwlth 1995), rev’d on other grounds, 550 Pa. 449 (1997).  The absence of such a showing establishes prima facia evidence of the facts found in the prior order.  Zucker, 401 A.2d at 1379-80.

In this case, when accepting as true all well-pleaded material facts averred by Mr. Kordell, as well as every reasonable inference from those facts, and examining the Complaint in the light most favorable to Mr. Kordell, as is required when disposing of Penelec’s Preliminary Objection, it does not appear that Mr. Kordell would not be entitled to relief under any circumstances as a matter of law.  Mr. Kordell is entitled to a hearing on the factual issues raised in his Complaint and not have his Complaint dismissed preliminarily.

Although, as noted above, the burden to challenge an existing Commission-approved tariff is high, Mr. Kordell should still have an opportunity to satisfy that burden in a hearing.  The reasonableness of rates is an administrative or factual question that should not be dismissed in this case on the basis of a preliminary motion.  Mr. Kordell has averred in his Complaint that he was charged a certain rate from January, 2013 to January, 2014 and experienced a “drastic increase” in his rate for February, 2014 to April, 2014.  Mr. Kordell attached to his Complaint copies of his statements from the relevant periods.  Mr. Kordell stated that he would like to be charged the original rate.  When disposing of a Preliminary Objection, Mr. Kordell’s averments must be accepted as true, as well as every reasonable inference from those averments, including the inference that Mr. Kordell may have been charged the incorrect rate.  Although his burden of proof is higher because he is challenging a Commission-approved tariff, Mr. Kordell should be given an opportunity to demonstrate that the tariffed rate as applied to him in some way constituted unreasonable service in violation of the Public Utility Code, a Commission Order or regulation or a Commission-approved Company tariff, and not have his Complaint dismissed by a Preliminary Objection.  In this case, Mr. Kordell’s Complaint will be referred to the Commission’s Mediation Unit for mediation review prior to being sent to a hearing.

In conclusion, when accepting as true all well pleaded material facts in the Complaint, as well as every reasonable inference from those facts, and viewing the Complaint in the light most favorable to Mr. Kordell, as is required when addressing Penelec’s Preliminary Objections, it is not clear that Mr. Kordell would not be entitled to relief under any circumstances as a matter of law.  The Complaint includes averments regarding incorrect billing that should not be dismissed on the basis of a preliminary pleading.  Mr. Kordell is advised, however, that his burden to challenge an existing Commission-approved tariff is high.  As such, Penelec’s Preliminary Objection will be denied and Mr. Kordell’s Complaint will be referred to the Commission’s Mediation Unit for mediation review.  

ORDER

		THEREFORE,

		IT IS ORDERED:

1. That the Preliminary Objection filed by Pennsylvania Electric Company at Docket Number C-2014-2425842 dated June 30, 2014 is hereby denied.

1. That the issues set forth in the formal Complaint filed by Tony Kordell against Pennsylvania Electric Company dated May 12, 2014 are referred to the Commission’s Mediation Unit for mediation review consistent with the above discussion. 

Date:	July 31, 2014	____________________________
		Joel H. Cheskis
		Administrative Law Judge
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