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[bookmark: _Toc394309029]I.	INTRODUCTION	


		For the reasons set forth below, this Recommended Decision concludes that 
PPL Electric Utilities Corporation (PPL or the Company) has met its burden of proof with respect to treatment of Accumulated Deferred Income Tax (ADIT) and state income taxes in its Distribution Service Improvement Charge (DSIC).  However, the Company has not met its burden of proof with respect to inclusion of Rate Schedule LP-5 customers taking service at transmission voltage rates in its DSIC or with respect to inclusion of Act 129 Compliance Rider (ACR) or Competitive Enhancement Rider (CER) revenues in its DSIC.  PPL should be required to recalculate its DSIC with these adjustments and provide refunds as required, retroactive to July 1, 2013.

[bookmark: _Toc394309030]II.	HISTORY OF THE PROCEEDINGS	

		On February 14, 2012, Governor Corbett signed into law Act 11 of 2012 (Act 11), effective in sixty (60) days, which, among other things, amended Chapter 13 of Title 66 of the Public Utility Code (Code) to approve a DSIC for electric distribution companies (EDCs).  See, 66 Pa.C.S. §§ 1350-1360.  Act 11 provides utilities with the ability to implement a DSIC to recover reasonable and prudent costs incurred to repair, improve or replace certain eligible property that is part of the utility’s distribution system.  66 Pa.C.S. § 1353.  Eligible property for EDCs is defined in Section 1351(1) of the Code, 66 Pa.C.S. § 1351(1).

		As a precondition to the implementation of a DSIC, each utility is required to file a Long-Term Infrastructure Improvement Plan (LTIIP) with the Pennsylvania Public Utility Commission (Commission), consistent with 66 Pa.C.S. § 1352.  Certain limitations are included in Act 11; specifically, the DSIC initially may not exceed 5% of distribution rates, and is to be reset to zero upon the effective date of new base rates and if overearning is shown in any quarter.  66 Pa.C.S. §§ 1358(a)(1) and (b).  In addition, Act 11 sets out specific audit and reconciliation procedures, including refunds with interest to customers of any over-collections.

		On August 2, 2012, the Commission issued its Final Implementation Order, at Docket No. M-2012-2293611, establishing procedures necessary to implement Act 11.  The Final Implementation Order adopted the requirements established in Act 11, provided additional standards that each utility must meet in developing a LTIIP and DSIC, and gave guidance to utilities for meeting the Commission’s standards.

		On September 18, 2012, PPL filed a LTIIP with the Commission, pursuant to Section 1352 of the Code, 66 Pa.C.S. § 1352.  PPL’s LTIIP was approved by the Commission on January 10, 2013.

		On January 15, 2013, PPL filed a Petition for Approval of a DSIC (DSIC Petition), pursuant to 66 Pa.C.S. § 1353.  As part of its Petition, PPL included a form of DSIC tariff, along with supporting direct testimony.

		On February 4, 2013, the PP&L Industrial Customer Alliance (PPLICA) filed a Petition to Intervene and an Answer to the DSIC Petition.  Also, on February 4, 2013, the Office of Consumer Advocate (OCA) filed an Answer, Notice of Intervention and Formal Complaint (C-2013-2346390) and Public Statement.  On February 8, 2013, a Petition to Intervene was filed by Eric Epstein.  On March 22, 2013, the Office of Small Business Advocate (OSBA) filed an Answer, Notice of Intervention, Public Statement and Notice of Appearance.  Formal Complaints were also filed against PPL’s DSIC by the following residential customers: Alan D. Whitehouse (C-2013-2345750); Pamela Mosconi (C-2013-2346375); John E. Hoag (C-2013-2345729); and James Weaver (C-2013-2351090).

		By Order entered May 23, 2013 (May 23 Order), the Commission approved PPL’s DSIC, subject to refund, pending final resolution of four identified issues.  These four issues are as follows:

1.	Whether customers taking service under Rate Schedule LP-5 at transmission voltage rates should be included under the DSIC charge;

2.	If revenues associated with the Company’s Act 129 Compliance Rider (ACR), Smart Meter Rider, Universal Service Rider, Net Metering Rider, and Competitive Enhancement Rider riders in PPL Electric’s tariffs are properly included as distribution revenues;

3.	Impact of accumulated deferred income taxes associated with DSIC investments;

4.	Calculation of state income tax component of the DSIC revenue requirement.

		The above-stated issues were referred to the Office of Administrative Law Judge (OALJ).  I was assigned as the presiding officer to hold hearings as necessary and to issue a recommended decision.

		On June 6, 2013, PPLICA filed a Motion for Judgment on the Pleadings (PPLICA Motion).  PPLICA alleged that there was no genuine issue of material fact regarding the application of PPL’s DSIC to PPL’s Rate Schedule LP-5 customers, and that these customers should be excluded from PPL’s DSIC as a matter of law.

		On June 7, 2013, I issued a Prehearing Conference Order in this matter which, inter alia, set forth requirements for the upcoming Prehearing Conference and consolidated the formal Complaints with the parent case at Docket No. P-2012-2325034, for the purposes of hearing and decision.

		On June 20, 2013, PPL filed its compliance filing, as directed by the Commission in its May 23 Order.  The Company’s DSIC rate became effective as of July 1, 2013, subject to refund.

		On June 26, 2013, PPL filed an Answer to the PPLICA Motion, requesting that the Motion be denied.  PPL argued that PPLICA had not met the standards for granting judgment on the pleadings as a material fact continued to exist about the application of the DSIC to LP-5 customers.

		A Prehearing Conference was held, as scheduled, on July 1, 2013, and was attended by PPL, OCA, OSBA, and PPLICA.  Various matters were discussed and the intervention requests of PPLICA and Eric Epstein were granted.

		On July 2, 2013, I issued a Procedural Order which, inter alia, confirmed the procedural schedule and other matters decided at the Prehearing Conference.  In accordance with the Procedural Order, a Hearing Notice, dated July 2, 2013, was issued which notified the parties that hearings were to be held on October 29-30, 2013, beginning at 10 a.m. each day, in the Commonwealth Keystone Building, Hearing Room #3, Harrisburg, PA.

		On July 5, 2013, I issued an Order Denying Motion for Judgment on the Pleadings, with respect to the PPLICA Motion.  I concluded that PPLICA had not met the heavy burden of showing that no material factual disputes existed and that it was entitled to judgment as a matter of law.

		In accordance with the procedural schedule established in this case, PPL, which had filed direct testimony with the DSIC Petition, served its prepared supplemental direct, rebuttal, and rejoinder testimonies and exhibits.  OCA and PPLICA served direct and surrebuttal testimonies and exhibits.

		A hearing was held on Tuesday, October 29, 2013, for the purpose of admitting into the record the prepared testimony and exhibits of all parties by stipulation, with attached verifications.  The parties had previously agreed to this procedure and waived cross-examination.  The following statements and exhibits were admitted into evidence: PPL Statement (St.) Numbers (Nos.) 1 (Urban direct) with attached exhibit, 2 (Gelatko direct) with attached exhibit, 3 (Johnson direct) with attached exhibit, 3-S (Johnson supplemental direct), 3-R (Johnson rebuttal), 3-RJ (Johnson rejoinder), and 4-R (Torok rebuttal), and PPL Exhibit (Ex.) Nos. 1 (DSIC Petition), BLJ-1, BLJ-2, BLJ-1R, BLJ-2R, BLJ-3R, BLJ-1-RJ (Johnson) (submitted after the hearing); OCA St. Nos. 1 (Catlin direct) and 1-S (Catlin surrebuttal); and PPLICA St. Nos. 1 (Baudino direct) and 1-SR (Baudino surrebuttal) and PPLICA Hearing Ex. No. 1.

		A Briefing Order was issued on October 29, 2013, which provided for the filing of Main Briefs by November 26, 2013, and Reply Briefs by December 20, 2013.  In accordance with this Briefing Order, Main Briefs and Reply Briefs were timely filed by PPL, OCA and PPLICA.

		The record originally closed for decision writing on January 2, 2014.  However, I subsequently became aware that the briefs of a party or parties contained extra-record factual assertions regarding the Net Metering Rider issue, which was one of the issues assigned to OALJ for hearing and decision in the May 23 Order.  It appeared that this occurred because of confusion as to the meaning and scope of the term “Net Metering Rider.”  As a consequence, this issue was not originally developed of record.  I therefore reopened the record, by Order dated March 6, 2014, to allow the parties an opportunity to place evidence into the record in support of their briefing position.

		PPLICA requested a telephonic conference with me and other parties for clarification of the Order Reopening the Record, and this conference was held on Thursday, March 13, 2014, at 2:30 p.m., with all parties except OSBA participating.  As a result of this telephonic conference, and at the request of the parties, I granted additional time for the completion of the record.  PPL was provided until March 21, 2014, to supplement the record, and PPLICA was given until April 3, 2014, to file its supplemental evidence and response, which could include modifications to its brief(s).  PPL was then provided until April 10, 2014, to file a modified brief in response to PPLICA’s modifications.  No party requested further discovery or hearings.

		On March 21, 2014, PPL filed and served an Affidavit of Bethany L. Johnson (March 21 Affidavit), and subsequently supplemented the March 21 Affidavit with an exhibit (PPL Ex. No. BLJ-A1).  The March 21 Affidavit clarified that the “Net Metering Rider” referenced in the May 23 Order is apparently the tariff rider directed at Net Metering for renewable Customer-Generators.  It further explained that net metering customers use a bi-directional meter, which allows for customers to be charged for net usage.  The revenues generated from these charges are included in base distribution revenues, because the charges are calculated pursuant to the Company’s base distribution rates.  Excess generation and PPL’s payment for it are reflected in the Company’s applicable default service rates, including GSC-1 and TSC charges, and are not reflected in distribution rates.

		As a result of this clarification, PPLICA, which, in its original briefs had initially opposed inclusion of Net Metering revenues in calculating PPL’s 5% DSIC cap, filed a revised Main Brief on April 3, 2014, and Affidavit of Richard A. Baudino, dated April 2, 2014.  In its revised Main Brief, PPLICA modified its previous position and concluded that, based upon PPL’s March 21 Affidavit, inclusion of Net Metering revenues was appropriate.  Mr. Baudino’s Affidavit explained why the inclusion of these revenues had been originally opposed by PPLICA.

		In response to PPLICA’s revised Main Brief, PPL filed a revised Reply Brief, on April 10, 2014.  In it, PPL explained the operation of its Net Metering for Renewable Customer-Generators tariff, in line with the March 21 Affidavit.  It referenced PPLICA’s revised position and noted that PPLICA does not now dispute that PPL has appropriately included the revenue effects of net metering in its calculation of the DSIC cap.

		In order to reflect the changes in its revised Main Brief, PPLICA was given the opportunity to revise its Reply Brief, and did so on May 1, 2014.

		By Order dated May 6, 2014, I admitted the March 21 Affidavit, PPL Electric Ex. No. BLJ-A1, Affidavit of Richard A. Baudino, filed on April 3, 2014, and the above-mentioned revised Main and Reply Briefs into the record.  The record then was reclosed for decision writing on May 6, 2014.
 
		In this Recommended Decision, I have considered all the positions of the parties and have discussed and ruled upon every issue raised in the Briefs, as modified in the revised Briefs.  I note that the Commission is not required to consider expressly and at length each contention and authority brought forth by a party to the proceeding.  University of Pennsylvania v. Pa. Pub. Util. Comm’n, 86 Pa. Commw. 410, 485 A.2d 1217 (1984).  When parties have been ordered to file briefs and fail to include all issues they wish to have reviewed, the unbriefed issues may properly be viewed as having been waived.  Jackson v. Kassab, 2002 Pa. Super. 370, 812 A.2d 1233 (2002), appeal denied, 825 A.2d 1261, 2003 Pa. LEXIS 1128 (Pa. 2003).
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		Section 315(a) of the Code, 66 Pa.C.S. § 315(a), provides that the burden of establishing the justness and reasonableness of its DSIC is clearly on PPL in this proceeding.  The Pennsylvania Commonwealth Court has interpreted Section 315(a) of the Code as follows:

Section 315(a) of the Public Utility Code, 66 Pa.C.S. § 315(a), places the burden of proving the justness and reasonableness of a proposed rate hike squarely on the public utility.  It is well established that the evidence adduced by a utility to meet this burden must be substantial.

Lower Frederick Twp. v. Pa. Pub. Util. Comm’n, 48 Pa. Commw. 222, 226-227, 409 A.2d 505, 507 (1980) (emphasis supplied).  See also, Brockway Glass v. Pa. Pub. Util. Comm’n, 63 Pa. Commw. 238, 437 A.2d 1067 (1981).

		Substantial evidence is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Dutchland Tours, Inc. v. Pa. Pub. Util. Comm’n, 19 Pa. Commw. 1, 337 A.2d 922 (1975).

		In Pa. Pub. Util. Comm’n v. Breezewood Telephone Company (Breezewood), 74 Pa. PUC 431 (1991), the Commission made the following ruling with respect to Breezewood Telephone Company’s (BTC) burden of proof:

Thus, where a party has raised a question concerning an element at issue, the affirmative burden of proving justness and reasonableness of its claim is upon BTC.

74 Pa. PUC at 442.

		It is also well-established that the burden of proof does not shift to parties challenging a rate request.  Instead, the utility’s burden of establishing the justness and reasonableness of every component of its rate request is an affirmative one and that burden remains with the public utility throughout the course of the rate proceeding.  66 Pa.C.S. § 1301.  There is no similar burden placed on parties which are challenging a proposed rate.  As stated by the Pennsylvania Supreme Court in Berner v. Pa. Pub. Util. Comm’n, 382 Pa. 622, 631, 116 A.2d 738, 744 (1955) (Berner):

[T]he appellants did not have the burden of proving that the plant additions were improper, unnecessary or too costly; on the contrary, that burden is, by statute, on the utility to demonstrate the reasonable necessity and cost of the installations . . .   .

This does not mean, however, that in proving its case, a public utility must affirmatively defend claims that no party has questioned.  As held by the Pennsylvania Commonwealth Court:

While it is axiomatic that a utility has the burden of proving the justness and reasonableness of its proposed rates, it cannot be called upon to account for every action absent prior notice that such action is to be challenged.

Allegheny Center Assocs. v. Pa. Pub. Util. Comm’n, 131 Pa. Commw. 352, 359, 570 A.2d 149, 53 (1990); see also, Pa. Pub. Util. Comm’n v. Equitable Gas Co., 73 Pa. PUC 310, 359-60 (1990).

		In the final analysis, a utility’s rates must be just and reasonable, as required by Section 1301 of the Code, 66 Pa.C.S. § 1301, and it is PPL’s burden in this proceeding to demonstrate that, with respect to its DSIC.

[bookmark: _Toc394309032]IV.	DISCUSSION	

		Two parties to this proceeding, OCA and PPLICA, have raised issues with respect to PPL’s DSIC.  OCA objected to the Company’s treatment of ADIT and state income taxes in the DSIC calculation.  PPLICA opposed collection of the DSIC from Rate Schedule LP-5 customers which take service at transmission voltage rates, and also opposed inclusion of Act 129 Compliance Rider (ACR) and Competitive Enhancement Rider (CER) associated revenues in the DSIC calculation.  These issues will be addressed separately below.



[bookmark: _Toc394309033]A.	DSIC Treatment of ADIT	

[bookmark: _Toc394309034]1.	OCA Position	

		In its Main Brief (M.B.), OCA took issue with PPL’s DSIC, which was allowed to go into effect subject to refund, as it does not deduct ADIT associated with DSIC-eligible plant as a rate base offset.  As explained by OCA, ADIT is generated by the difference between federal taxes actually paid by the Company and the federal taxes it records for ratemaking and represents a zero-cost of capital.  OCA St. No. 1, pp. 4-5; DSIC Petition at Tariff Supp. 127 Original Page No. 19Z.18 (PPL Ex. No. 1).  According to OCA, by not deducting applicable ADIT, PPL’s formula assumes that all of the plant was paid for by investor-supplied capital, when it was partially paid for with zero-cost capital.  The result is that PPL is allowed to earn a return on an investment balance which is overstated, with resultant rates that are unjust and unreasonable.

		OCA provided the following explanation from its witness Thomas Catlin of how the Internal Revenue Code creates ADIT, and how it is traditionally treated for ratemaking purposes:

Accumulated deferred income taxes arise because certain income tax deductions such as accelerated tax depreciation and bonus tax depreciation must be normalized under the provisions of the United States Internal Revenue Code.  That is, utilities such as PPL are allowed to take tax deductions for accelerated and bonus depreciation that significantly reduce the income on which they must pay income taxes.  However, under the normalization provisions of the Internal Revenue Code, those tax reductions are not allowed to be flowed through in rates on a current basis.  Instead, income taxes for ratemaking purposes are calculated using book depreciation instead of tax depreciation as a deduction.

The resulting difference between the taxes actually paid (taking into account accelerated and bonus deprecation) and the income taxes for ratemaking (taking into account book depreciation) generates what is known as deferred income taxes.  ADIT is simply the cumulative balance of the deferred taxes generated over time.  ADIT represents a source of zero cost capital because the utility has paid less in taxes to the federal government than it has collected in rates.  Under standard ratemaking practice, the balance of ADIT is recognized as a source of zero cost capital, as it is in Pennsylvania and most other states, or included in capital structure with a zero cost.

OCA St. No 1, pp. 4-5; OCA M.B., pp. 12-13.

		OCA emphasized that under standard ratemaking practice, in Pennsylvania and every other state and federal regulatory jurisdiction, the balance of ADIT is treated as a reduction to rate base or included in capital structure with a zero cost, so that customers do not pay a return on non-investor supplied capital.  OCA cited to several ratemaking treatises and Commission and other state regulatory cases in support of this statement, such as Pa. Pub. Util. Comm’n v. West Penn Power, 32 PUR4th 245, 264-65, 53 Pa. PUC 410, 430-31 (1979) (West Penn).  OCA M.B., pp. 13‑15.

		In OCA’s view, it is no more appropriate for ratepayers to pay a return on zero cost capital in rates established between base rate cases, as would occur with the DSIC, than it is in rates established in a base rate case.  OCA St. No. 1, p. 5.  Therefore, consistent with standard ratemaking practice in base rate cases, ADIT must be recognized in calculating the rate base to which DSIC pre-tax return will apply, according to the OCA.  This is also consistent with Section 1353 of the Code, which provides for the recovery of costs “incurred” by the utility.  66 Pa.C.S. § 1353.  To reflect this ADIT recognition, the definition of DSI shown on PPL’s DSIC tariff should be modified to read as proposed by the OCA:

DS1 = Original cost of eligible distribution system improvement projects net of accrued depreciation and accumulated deferred income taxes.

OCA St. No. 1, p. 7 (Emphasis indicates new language).

		OCA witness Catlin summarized the OCA position that fixed cost recovery of eligible utility property in a DSIC should be consistent with recovery of those same costs in a base rate case:

The DSIC represents an approved exception to the rule against single issue ratemaking that allows the utility to recover the capital-related revenue requirement of specific plant additions that are added to plant in service between rate cases.  As an allowed single issue ratemaking item, the calculation of the DSIC rate base and revenue requirement should be consistent with how the rate base and revenue requirement associated with that DSIC-eligible plant would be calculated if that plant was being recovered in a base rate case.  In a base rate case, it is recognized that rate base must be reduced to reflect ADIT related to the plant, otherwise ratepayers would be paying the utility a return on funds that were not supplied by investors.  The treatment of ADIT in the DSIC should be no different.  That is, the DSIC rate base and revenue requirement must be reduced to reflect the balance of ADIT associated with DSIC plant.  To do otherwise would allow PPL to earn a pre-tax return on investment which is financed with zero-cost capital, not with investor supplied capital.

OCA St. No. 1, p. 5; OCA M.B., p. 16.

		The balance of ADIT associated with DSIC-eligible plant is potentially significant, according to the OCA.  However, PPL was unable to provide the amounts of ADIT associated with DSIC-eligible plant on a current basis, because it prepares estimates of ADIT for the current year at the end of each calendar year.  The amounts reported to investors in PPL Corporation’s quarterly financial statements are based on the prior year’s amounts for the first three quarters of the year.  OCA St. No. 1, p. 6; PPL St. No. 4-R, pp. 4-5.  Therefore, OCA witness Catlin proposed that the rate base deduction be estimated using the same procedure the Company uses for its quarterly financial statements, as explained below:

I am proposing that PPL use the same procedure that it uses for financial reporting purposes.  That is, PPL should estimate to the best of its ability the ADIT associated with DSIC-eligible plant additions through the first three quarters of each calendar year.  Then, at the end of the year, it can true up its DSIC calculations to reflect the actual ADIT balances at the same time it prepares its annual reconciliation for each calendar year.

OCA St. No. 1, p. 6; OCA M.B., pp. 16-17.

		OCA also addressed the fact that PPL is currently in a “loss carry forward position;” i.e., it has unutilized federal net operating losses.  As a result, PPL will not be able to take the tax deductions attributable to the DSIC plant until a future date when it does have taxable income.  OCA St. No. 1, p. 7; OCA M.B., p. 17.  OCA advocated taking a “proactive” approach, however, and to include ADIT in the DSIC formula so that, when PPL does have taxable income and realizes an ADIT benefit, the DSIC rate base will be reduced accordingly.[footnoteRef:1] [1: 	 	When the Company is in a loss carry forward position, the loss carry forward offsets any amounts of ADIT the Company does not have income to use.  The net effect is that ADIT does not exist until the loss carry forward is eliminated by having taxable income.  OCA St. No. 1, pp. 4-5, 7.] 


		PPL opposed reflecting ADIT is its DSIC formula for several reasons, as will be further addressed in a later section of this Recommended Decision.

		In response to PPL’s contention that it would make the DSIC calculation too complex and that it is unnecessary, OCA countered that inclusion of ADIT is not overly complex and is necessary to produce just and reasonable rates, in accordance with 66 Pa.C.S. § 1301.  It observed that utilities in Georgia, Kansas, Kentucky, Maine, Maryland (proposed), Massachusetts, Missouri, Nebraska, New Jersey, Rhode Island, and Utah calculate ADIT balances associated with incremental investment for their DSIC-type cost recovery mechanisms.  Therefore, recognition of ADIT is common practice and not too complicated.  Estimates can be used, which can be trued up later, according to OCA.  See, OCA St. No. 1, p. 6; OCA St. No. 1-S, pp. 2-3; OCA M.B., pp. 18‑19.

		In response to PPL’s argument that recognition of the ADIT is beyond the contemplation of the DSIC’s single-issue ratemaking, because the Company’s overall tax loss position is required, OCA asserted that the DSIC so-called “single issue” involves the recovery of a capital cost.  That, according to OCA, includes by statute not only plant investment but the associated pre-tax return, which includes federal income taxes.  66 Pa.C.S. § 1357(a)(3), (b)(1).  OCA asserted that the revenue requirement needed to recover that capital cost and pre-tax return cannot be correctly valued without deducting ADIT.  It cited to Mr. Catlin’s explanation:
		
Act 11 allows PPL and other electric and gas companies to isolate the costs associated with DSIC-eligible plant and separately recover those costs.  This approved exception to the general prohibition against single issue ratemaking does not mean that PPL should be allowed to calculate the DSIC surcharge in a way that overstates the costs associated with that investment.

OCA St. No. 1-S, p. 4.

OCA concluded that, to the extent that additional calculations are necessary to establish a DSIC rate that meets the requirements of Act 11 and Section 1301 of the Code, they cannot be ignored on the basis that it is simpler not to make them.

		OCA also responded to PPL’s contention that identification of the Company’s overall tax loss position requires quarterly recalculation of all elements of the Company’s ratemaking formula to implement a DSIC.  Its witness Mr. Catlin testified that, if PPL is unable to determine whether it is currently in a tax loss position, the Company can either estimate its position or assume that it is in a tax loss position for purposes of deducting ADIT in its quarterly DSIC.  OCA St. No. 1-S, p. 4.  Mr. Catlin explained:

At the end of each tax year, PPL should be able to determine or reasonably estimate whether it is in a tax loss position or not, and should also be able to estimate the extent of its loss carry-forwards going forward.  To the extent that there is uncertainty, PPL can prepare its DSIC filings assuming that it is in a tax loss position and not include a rate base deduction for ADIT.  If it is later determined that PPL is not in a tax loss position, it can true-up its DSIC calculations to account for the appropriate level of ADIT as part of its annual DSIC reconciliation.

OCA St. No. 1-S, p. 4.

		In further response, OCA observed that PPL already files annual and quarterly reports on its results of operations and related income tax expense with the Securities and Exchange Commission.  PPL St. No. 4-R, p. 4.  In addition, PPL prepares annual federal and state tax returns.  PPL St. No. 4-R, pp. 4-5.  Therefore, making an annual determination whether or not it is in a tax loss position should not require an unreasonable amount of time or additional work by the Company, according to the OCA.  PPL St. No. 3-RJ, p. 3; PPL St. No. 4-R, pp. 6-7.  OCA continued with an observation that the Company’s overall tax loss position does not become part of the DSIC calculation itself; it is a yes or no answer that determines whether or not it is necessary to include ADIT in the DSIC calculation for the relevant time period.  OCA M.B., p. 20.

		In addition, OCA contended it was unnecessary for PPL to conduct an exact quarterly analysis of property eligible for tax deduction in order to recognize ADIT in the DSIC calculation.  PPL St. No. 4-R, pp. 5-7; OCA M.B., p. 20.  Rather, according to OCA, if PPL is unable to project the exact amounts of ADIT associated with DSIC-eligible plant on a current basis, PPL could use the same procedure that it uses for financial reporting purposes.  Specifically, OCA witness Catlin stated:

PPL should estimate to the best of its ability the ADIT associated with DSIC-eligible plant additions through the first three quarters of each calendar year.  Then, at the end of the year, it can true up its DSIC calculations to reflect the actual ADIT balances at the same time it prepares its annual reconciliation for each calendar year.

OCA St. No. 1, p. 6.

		With regard to PPL’s concerns about use of estimates, OCA replied that Act 11 specifically provides for the use of estimates that will be trued-up through the reconciliation, recoupment and refund process.  66 Pa.C.S. §§ 1357, 1358.  Further, in response to PPL’s concerns that the estimated ADIT will include costs in the DSIC that are not known, in violation of 66 Pa.C.S. § 1357, OCA asserted that recognition of ADIT relates to prevention of excessive return on plant that is already in service.  OCA St. No. 1, pp. 4-5.  It emphasized that recognition of ADIT is required so that rates are just and reasonable.  OCA M.B., p. 22.

		OCA also addressed PPL’s argument that ratepayers are protected from an overstated DSIC by an earnings cap.  It acknowledged that the earnings cap will prevent a utility from charging a DSIC when its reported quarterly earnings exceed the rate of return authorized in its last base rate case or in the Commission’s Quarterly Earnings Report.  66 Pa.C.S. § 1357(b)(2)-(3); OCA M.B., p. 23.  Those earnings reports, however, are not subject to the type of review and scrutiny that occur in a rate case, according to the OCA, and the question of whether or not a utility is “overearning” may be a product of a myriad of factors, such as even increases in postage and salary expenses, that are unrelated to the DSIC.  OCA St. No. 1-S, p. 3; OCA M.B., p. 23.  Essentially, to ensure that ratepayers do not pay a return on non-investor supplied capital, the ADIT associated with DSIC-eligible must be deducted from rate base, according to the OCA.

		In response to PPL’s legislative intent argument, OCA observed that PPL had referenced only legislative history and not the statute when it contended that the General Assembly had expressed an intent that there should be no adjustment for taxes.  PPL St. No. 3-R, p. 2.  OCA argued that, pursuant to rules of statutory construction at 1 Pa.C.S. § 1921(b), legislative history is considered only when the legislative intent is not clear.  It asserted that legislative intent is clear from the statute in that, as set forth in 66 Pa.C.S. § 1301, rates must be just and reasonable.  Also, in accordance with 66 Pa.C.S. §§ 1351, 1353, only costs that are “incurred” by the utility shall be recovered through the DSIC; therefore, it is consistent with Section 1301 of the Code and Act 11 that the Commission approve a DSIC rate calculated to recover only the costs incurred by PPL.  OCA M.B., p. 24.

		OCA also contended that, even if legislative history is considered, it would not be inconsistent to include ADIT in the DSIC calculation.  While there were amendments offered to memorialize the Commission’s DSIC practice with respect to water utilities, 66 Pa.C.S. § 1358(a)(2) shows that the General Assembly did not intend for existing DSIC rules to automatically apply to other utilities.  Instead, the Commission was given leeway to implement new appropriate rate mechanisms, in compliance with law, court precedent, and ratemaking principles that bear upon it.  OCA M.B., pp. 25-26.

		In response to PPL’s argument that reflecting ADIT as an offset to rate base would be inconsistent with the Final Implementation Order and model tariff, OCA emphasized that the Final Implementation Order was issued without benefit of an evidentiary record.  It asserted that the evidentiary record herein demonstrates the need for this correction for just and reasonable rates and reflects the experience and refinements in other states over the last 15+ years since the water DSICs were implemented.  It observed that the Commission approved a DSIC for Philadelphia Gas Works (PGW) that differed from the model tariff.  See, Petition of Philadelphia Gas Works for Approval of a Distribution System Improvement Charge, Docket No. P-2012-2337737, Order entered May 9, 2013.  OCA M.B., pp. 26-28.

		In its Reply Brief, OCA reiterated many of the above-stated arguments, and I will not repeat all of them here.  Overall, OCA emphasized that the DSIC formula must incorporate standard ratemaking practice and deduct ADIT from rate base to which the DSIC pre-tax rate of return will apply.  Otherwise, ratepayers would pay a return on investment that was not funded by the utility, resulting in rates that are unjust and unreasonable.  See, e.g., OCA R.B., p. 36.

		OCA contended that PPL was wrong to interpret the omission of an ADIT adjustment from the statute as meaning that such adjustment is prohibited.  To follow PPL’s reasoning, according to OCA, would mean that gross receipts taxes (GRT) could not be recovered through a DSIC, and yet PPL has added GRT to its DSIC formula, without opposition.  OCA said it did not oppose the inclusion of GRT because this cost will be incurred by the Company when it recovers revenue to “repair, improve or replace DSIC-eligible property,” citing to 66 Pa.C.S. §§ 1351, 1353.  In contrast, according to OCA, the Company will not incur the costs associated with ADIT and therefore should adjust for these costs.  OCA R.B., pp. 7-10.

		OCA noted that it had not previously raised the ADIT issue with respect to water utility DSICs and that this exclusion of ADIT, to its knowledge, had not previously been challenged.  OCA indicated that it is raising the issue now because, previously, the DSIC had been limited in scope to just water utilities.  Also, the dollars at stake are larger due to tax law changes, and some customers will pay multiple DSICs.  OCA R.B., pp. 16-17.
 
		In response to PPL’s suggestion that the Commonwealth Court holding in Popowsky v. Pa. Pub. Util. Comm’n, 869 A.2d 1157 (Pa. Commw. Ct. 2005) (Popowsky 2005) precluded DSIC adjustments that are not identified, OCA countered that its ADIT adjustment would do just that – it would permit specific recovery of identified costs through a proposed formula that reflects actual costs.  OCA also responded to PPL’s citation to Mt. Village v. Board of Supervisors, 582 Pa. 605, 874 A.2d 1 (2005) (Mt. Village), and explained that its ADIT position was consistent with the Mt. Village holding as it was adding no words to Act 11.  OCA R.B., pp. 10-11.

		OCA also addressed PPL’s argument and citations that the General Assembly intended for the DSIC to be an exception from traditional base ratemaking procedures.  See, Pennsylvania Indus. Energy Coalition v. Pa. Pub. Util. Comm’n, 653 A.2d 1336 (Pa. Commw. Ct. 1995), aff’d per curiam, 543 Pa. 307, 670 A.2d 1152 (Pa. 1996) (PIEC); Popowsky v. Pa. Pub. Util. Comm’n, 13 A.3d 583 (Pa. Commw. Ct. 2011) (Newtown Artesian); and Popowsky 2005.  While OCA recognized that the General Assembly does have the authority to allow utilities to depart from certain ratemaking rules, it asserted that Act 11 does not exempt PPL from the requirement to calculate its DSIC rate, consistent with actual costs incurred.  OCA R.B., pp. 13-14.  Accordingly, the ADIT adjustment must be adopted, according to OCA.

		OCA argued against application of the lesser ratemaking standard that had been approved in Popowky v. Pa. Pub. Util. Comm’n, 683 A.2d 958 (Pa. Commw. 1996) (Equitable) for non-general base rate cases.  It also distinguished the Gill case (Gill v. The Bell Tele. Co. of Pa., 1994 Pa. PUC LEXIS 115, cited by PPL for the proposition that surcharges should be simple and straightforward.  According to OCA, Gill involved state taxes, which are an easily identifiable expense beyond the utility’s control.  In contrast, the DSIC surcharge involves recovery of capital costs, which require more considerations than recovery of an expense.  In accord, Popowsky v. Pa. Pub. Util. Comm’n, 869 A.2d 1144 (Pa. Commw. Ct. 2005) (PAWC 2005).  OCA R.B., pp. 18-19.

		With respect to PPL’s contention that the ADIT adjustment has already been rejected in the Final Implementation Order, OCA supplemented its Main Brief position with additional argument in its Reply Brief.  OCA observed that the Commission had specifically referred issues related to the impact of ADIT for further disposition in this proceeding.  May 23 Order at 37.  It noted that the Final Implementation Order did not result from an adjudication; it was a policy statement setting forth how the Commission intended to interpret Act 11 in future adjudications and rulemakings.  See, e.g. Chapter 14 Implementation, 2005 Pa. PUC LEXIS 20, *18-20 (defining the 
legal effect of similar orders issued to implement Chapter 14 of the Public Utility Code).[footnoteRef:2]  Therefore, according to OCA, the Final Implementation Order was not a “binding norm” and it is the current adjudicated proceeding which provides OCA’s opportunity to develop a record and demonstrate that ADIT is a necessary component of PPL’s DSIC calculation.  OCA R.B., pp. 15-16. [2:  	OCA quoted from the Chapter 14 Order as follows: 

Since the Implementation Orders are not adjudications, they should not be construed to have created “binding norms” that have the force of law.  If they are so interpreted, then the Implementation Orders would be illegal because they are in the nature of unpromulgated regulations. See, e.g., Hardiman v. Commonwealth, 550 A.2d 590 (Pa. Commw. Ct. 1988).

A statement of policy is defined in the Commonwealth Documents Law as:  any document, except an adjudication or a regulation, promulgated by an agency which sets forth substantive or procedural personal or property rights, privileges, immunities, duties, liabilities or obligations of the public or any part thereof, and includes, without limiting the generality of the foregoing, any document interpreting or implementing any statute enforced or administered by such agency.  

	45 Pa.C.S. § 501 (“Statement of Policy”) (Emphasis added).  These Implementation Orders fit within this definition.  Accordingly, the Commission agrees with the argument of the PGW [Philadelphia Gas Works] that the Implementation Orders at issue constitute policy statements setting forth how the Commission intends to interpret Chapter 14 in future adjudications and rulemakings.  

		Chapter 14 Implementation, 2005 Pa. PUC LEXIS 20, *18-20.  ] 


	With regard to whether the Commission is bound by Model or Sample Tariff language concerning the DSIC, OCA countered that the Commission always has discretion to review and approve changes where warranted by the facts and circumstances.  OCA R.B., pp. 16-17.  It cited to Petition of Columbia Water Co., Docket No. P-00021979 (April 17, 2003) as follows:

We agree with the ALJ and emphasize that the fact that the Commission has not approved a DSIC to recover costs for distribution system improvement projects other than those in the Sample DSIC tariff does not diminish our discretion to review each request for DSIC recovery based on the facts and circumstances presented.

		OCA reiterated its position that the ADIT adjustment, contrary to PPL’s assertions, is not too complex.  It emphasized its prior Main Brief arguments, including its observation that many states do not find it too difficult to make the adjustment.  OCA further noted that DSIC estimates are subject to reconciliation, refund, and recoupment, and that PPL can true up its DSIC calculations to reflect the actual ADIT balances when it prepares its annual reconciliation for each calendar year.  66 Pa.C.S. §§ 1358(d)(2), (e).  OCA R.B., pp. 18-21.  In response to PPL’s concern that there could be litigation over its tax status if OCA’s proposal is adopted, OCA acknowledged this possibility, but contended that this did not justify ignoring a necessary change to the DSIC.  It noted that Act 11 specifically provided for audit and complaints regarding the DSIC.  66 Pa.C.S. §§ 1301, 1358(e)(1)(i), (f).  OCA R.B., pp. 20-21.

		OCA responded to PPL’s contentions that the adjustments would create a mismatch because changes since the last base rate case are not being reflected.  In OCA’s view, it is PPL that is creating a mismatch by proposing to recover pre-tax return and depreciation on a single cost without recognizing that other plant balances are declining due to accrued depreciation.  OCA argued that PPL is seeking a separate stream of income while its base rates continue to reflect the original undepreciated rate base.  It contended that the adjustments it sought would serve to make the DSIC formula proposed by PPL as reasonable and correct as possible.  OCA R.B., pp. 23-25.

		Additionally, OCA responded to PPL’s argument, based on Duquesne Light Co. v. Barasch, 488 U.S. 299 (1989) (Duquesne), that the total effect of the rate should be considered in determining whether the DSIC is just and reasonable.  OCA argued that PPL had confused the standard in Duquesne, which was a constitutional taking inquiry, with the standard applicable to this proceeding.  It stated that the relevant inquiry herein is whether, under Pennsylvania law, a specific rate authorized by statute is just and reasonable if it allows a return on non-investor supplied funds, as would occur with no adjustment for ADIT.  According to OCA, if the end result is all that must be examined, the “just and reasonable” standard as to particular expense items, as interpreted by the courts and the Commission, is rendered meaningless.  In addition, such an interpretation of “just and reasonable” would be inconsistent with Section 703(e) of the Code, 66 Pa.C.S. § 703(e), which requires that Commission determinations be supported by specific findings.  OCA R.B., pp. 25-29.

		Finally, OCA asserted that the “actual taxes paid” doctrine applies to the DSIC and precludes PPL from collecting phantom taxes such as would occur if the ADIT adjustment is not adopted.  It cited to Barasch v. Pa. Pub. Util. Comm’n, 507 Pa. 496, 491 A.2d 94 (1985) (Penn Power) as holding that no Commission approved rate is just and reasonable under Section 1301 of the Code unless it is based on actual taxes paid by the utility.  While PPL is entitled to a return on its investment in distribution system improvements, it is not entitled to recover taxes on the DSIC plant or revenue that it will not pay.  OCA M.B., pp. 29-31.

		For all these reasons, OCA urged that its ADIT adjustment be adopted.

[bookmark: _Toc394309035]2.	PPL Position	

		PPL disagreed with reflecting ADIT in its DSIC.  In response to the OCA arguments, PPL set forth its positions that: (1) the ADIT adjustment is inconsistent with Act 11 and the intent of the General Assembly and Commission; (2) the Commission has already rejected the ADIT adjustment as being unnecessary and making the DSIC calculation too complex; and (3) the ADIT adjustment is not required to produce just and reasonable rates.

		PPL’s primary position, that the ADIT adjustment is inconsistent with Act 11 and legislative intent, is one of statutory interpretation.  It cited to the Statutory Construction Act of 1972, which provides that “the object of all interpretation and construction of statutes is to ascertain and effectuate the intention of the General Assembly.”  1 Pa.C.S. § 1921.  PPL argued that in order to ascertain the intent of the General Assembly, the ruling body should first look to the plain language of the statute.  Commonwealth v. Segida, 604 Pa. 103, 985 A.2d 871 (2009).  However, if the words are not explicit, then intent may be gleaned from legislative history, including previous drafts of house bills, as well as statements made by legislators during the time of the statute’s enactment.  Commonwealth v. Wilson, 529 Pa. 268, 602 A.2d 1290 (1992).  Using these principles, PPL concluded it was the intent of the General Assembly for the DSIC mechanism previously adopted by the Commission as to water utilities (without reflection of ADIT) to continue.  PPL asserted that, based upon legislative intent, the OCA’s ADIT adjustment is contrary to Act 11 and must be rejected.  PPL M.B., pp. 12-13.

		In further support of its position, PPL observed that OCA’s specific tax adjustments were omitted from the plain language of Act 11.  It cited to Mt. Village, supra, for the proposition that words are not to be added to the statute, especially where, as in the instant case, the words appear to have been intentionally omitted.  See also, Popowsky 2005, supra.

		PPL also referenced the legislative history associated with Act 11 and contended that the General Assembly specifically considered, and rejected, the OCA’s ADIT proposal.  It referred to PPL witness Johnson’s exhibit of House Journal documents, which showed that an amendment to accomplish the OCA’s goals was specifically rejected.  PPL Ex. BLJ-1R at 1911.  PPL further claimed that the water DSIC mechanism and model tariff language, which did not recognize the ADIT adjustment, was the foundation for the DSIC mechanism authorized in Act 11.  Therefore, according to PPL, the DSIC provisions of Act 11 must be interpreted consistent with the water DSIC practice.  See, 1 Pa.C.S. § 1921(c)(7).  PPL M.B., pp. 15-16.

		PPL emphasized, as part of its statutory construction argument, that the DSIC is an automatic adjustment surcharge mechanism, authorized by the General Assembly as an exception to traditional base rate filings.  See, e.g., PIEC and Newtown Artesian, supra.  According to PPL, the courts have recognized the General Assembly’s authority to enact such proposals, which have different goals than traditional Section 1308(d) proceedings, and therefore have different adjustments associated with them.  PPL M.B., pp. 17-19.

		PPL concluded that the ADIT adjustment is inconsistent with the plain language of the statute and was specifically rejected, based upon a review of the legislative history.  Thus, the ADIT adjustment should be rejected.

		With respect to prior Commission rejection of the OCA’s ADIT proposal, PPL cited to the Commission’s Final Implementation Order, supra, as follows:

[T]he DSIC is intended to be a straightforward mechanism which is easy to calculate, easy to audit and which does not require a full rate case analysis.  Inclusion of an ADIT adjustment would be inconsistent with that goal and would likely invite litigation over its calculation.  Moreover, we note that the water DSIC, used successfully for over 15 years, did not include an ADIT adjustment.  And, in any event, consumers remain protected against over earnings by the earnings cap under Section 1358(b)(3) which captures the revenue impact of all other adjustments and insures that the DSIC does not result in unreasonable rates.

Therefore, the Commission declines to adopt the OCA proposal to include, in the DSIC calculation, an adjustment for accumulated deferred income taxes.  The adjustment, which was not previously used in the DSIC by the water industry, would add unnecessary complexities to the DSIC and, accordingly, will not be included in the model tariff.

Final Implementation Order, p. 39 (internal citations omitted).

		Based on the foregoing, PPL concluded that the Commission had previously rejected OCA’s proposal.  PPL indicated that the Commission had provided three reasons why it did not include the ADIT adjustment: (1) the DSIC mechanism was intended to be straightforward and easy to calculate; (2) the water DSIC historically did not include ADIT (addressed previously herein); and (3) the ADIT is already accounted for in the earnings cap.

		As to the additional complexity, PPL cited to Gill, supra, for the proposition that a surcharge mechanism’s purpose is to establish a simple adjustment mechanism that does not require examination of every component to be considered in a full base rate case proceeding.  It contended that, in Equitable, supra, the Commonwealth Court held that non-base rate cases do not require consideration of the full extent of revenues, expenses, rate base, and rate of return.  Incorporating an ADIT adjustment into the equation would defeat the purpose of Act 11’s simple surcharge provisions, according to PPL.  PPL M.B., pp. 20-21.

		A prime reason for the added complexity has to do with a utility’s overall tax position.  PPL noted that it had recently generated tax deductions that exceed its income, resulting in tax loss carryforwards.  This situation, as conceded by OCA, precludes an ADIT offset at this time due to prior and ongoing tax losses.  OCA St. No. 1, p. 7.  According to PPL, the current situation can recur at any time, thereby complicating the determination of ADIT, and demonstrating the complexity and litigation potential of ADIT adjustments.  PPL M.B., pp. 21‑22.

		This tax situation is further complicated due to timing differences between the quarterly DSIC calculations and the annual accounting period used by PPL for income tax purposes.  PPL’s quarterly accounting and reporting periods also do not coincide with the quarterly DSIC reporting period due to the 30-day lag.  As a result, any determination of ADIT would involve estimates that would require subsequent true-ups.  This would be contrary to the use of known, historic balances envisioned by 66 Pa.C.S. § 1357, according to PPL, and inconsistent with straightforward calculations.  ADIT balances could also decline over time, creating a negative deferred income tax which could offset, in whole or in part, any new ADIT balances created from new DSIC-eligible plant, according to PPL.  PPL M.B., pp. 22-23.

		PPL further argued that OCA’s adjustments are premised on the flawed assumption that it is appropriate to calculate tax expense on an incremental rather than overall basis.  This is inconsistent with basic tax law concepts and also produces a mismatch of tax expense for ratemaking purposes.  The only way to correct such unfairness, according to PPL, is to undertake a full tax calculation looking at all plant in service as part of the quarterly calculation.  This is contrary to legislative and regulatory intent that the DSIC remain uncomplicated.  It would also require tax calculations that are not part of the Company’s normal course of business and introduce true-ups into the DSIC mechanism, which is also contrary to a simple and straightforward DSIC approach.  PPL M.B., pp. 25-26.

		Regarding whether ADIT is already accounted for in the earnings cap, PPL asserted that the Company’s DSIC would be reset to zero if the data included in the most recent Annual or Quarterly Earnings report shows that PPL would earn a rate of return in excess of its allowable return.  PPL St. No. 3-R, p. 4.  PPL’s calculation of rate base for these earnings report purposes includes the current book amount of ADIT, as well as adjustments for state income tax (which will be later addressed here).  Id. at 5.  Thus, in order for it to get the benefit of a DSIC, PPL must be in an under-earning position after taking into consideration the impact of the OCA’s ADIT adjustment, according to PPL.  Id. at 4.  PPL M.B., pp. 23-24.

		Thus, PPL concluded that the Commission has previously decided that OCA’s ADIT adjustment is unnecessary and too complex, and this judgment has been borne out by the record of this case.  PPL urged that the ADIT adjustment be rejected.

		Lastly, PPL responded to OCA’s contention that failure to adopt its DSIC proposal would result in unjust and unreasonable rates.  PPL argued that the OCA presented too narrow a view of ratemaking, which is not supported by law or precedent.

		PPL emphasized that in Pennsylvania, a rate is defined as more than just the individual components of the mechanism, but rather the entire mechanism and all the rules and regulations associated with it.  It referenced the statutory definition of a rate in 66 Pa.C.S. § 102:

Every individual, or joint fare, toll, charge, rental or other compensation whatsoever of any public utility . . . made, demanded, or received for any service within this part, offered, rendered, or furnished by such public utility . . . and any rules, regulations, practices, classifications or contracts affecting any such compensation, charge, fare, toll, or rental.

PPL concluded from this definition that any analysis as to whether a rate is just and reasonable must consider the rate as a whole, and not its individual components.  PPL M.B., pp. 27-29.

		PPL referenced Duquesne, supra, as holding that the determination of whether rates approved by a regulatory commission are just and reasonable must be based on the effect of the rates on overall rate of return earned by the utility and not on the merit or lack of merit of individual expense adjustments.  PPL quoted from the Duquesne opinion as follows:

[C]ircumstances may favor the use of one ratemaking procedure over another.  The designation of a single theory of ratemaking as a constitutional requirement would unnecessarily foreclose alternatives which could benefit both consumers and investors.  The Constitution within broad limits leaves the States free to decide what ratesetting methodology best meets their needs in balancing the interests of the utility and the public.

Id. at 316; PPL M.B., pp. 28-29.

[bookmark: _GoBack]		PPL also disputed OCA’s contention that the ADIT adjustment is necessary for compliance with the “actual taxes paid” doctrine in Penn Power, supra.  It argued that the tax adjustments proposed by OCA do not and logically cannot reflect “actual taxes paid” as taxes are paid on a total company basis, not on individual items of plant or revenue.  It further noted that the “actual taxes paid” doctrine has only been applied in base rate proceedings.  Conducting a full-blown base rate tax analysis, as would be required by the OCA proposal, would be violative of the mandate that surcharges be simple, straightforward mechanisms.  PPL M.B., pp. 29-31.

		In response to OCA’s argument that the Commission should follow the example of other states in adopting the ADIT adjustment, PPL argued that the Statutory Construction Act does not generally provide for consideration of an issue by another jurisdiction as a basis for determining legislative intent.  It further contended that, even if the other states were to be considered, these mechanisms vary so much from Pennsylvania’s DSIC as to be invalid for comparison purposes.  PPL M.B., pp. 31-33.

		Thus, PPL concluded that adoption of the ADIT adjustment was completely unnecessary to provide for just and reasonable rates.

		In its Reply Brief, PPL repeated many of its Main Brief arguments, including its contentions as to what determines just and reasonable rates.  It further asserted that the OCA proposal would look at the inclusion or exclusion of two individual tax factors, rather than the entirety of the rate.  It claimed that the Court in Duquesne specifically rejected that approach in favor of focusing on whether the total effect of the surcharge produces just and reasonable rates.  PPL asserted that consumers are protected from excessive rates by the earnings cap, which takes ADIT into account when measuring whether the utility is overearning and therefore not entitled to a DSIC.  PPL R.B., pp. 5-13.

		PPL emphasized that the Commission should not disregard past DSIC practice in interpreting Act 11.  It contended that the Act 11 DSIC is identical to the historic water DSIC, which did not and does not include OCA’s ADIT adjustment.  PPL claimed that the General Assembly acknowledged that it modeled the Act 11 DSIC after the Commission’s water DSIC, and that this intent to continue historic practice should be recognized in statutory interpretation.  PPL R.B., pp. 14-15.

		Finally, PPL contended that the OCA adjustments are “one-sided” in that other base rate adjustments which would increase the Company’s recovery were not included.  It reiterated that the OCA’s proposal would add unnecessary complexity to the DSIC and would violate statutory construction rules and should be denied.  PPL R.B., pp. 18-19.

[bookmark: _Toc394309036]3.	ALJ Ruling	

		Since the record closed in this proceeding, the Commission entered an Opinion and Order in the Petition of Columbia Gas of Pennsylvania, Inc. for Approval of its Long-Term Infrastructure Improvement Plan; Petition of Columbia Gas of Pennsylvania, Inc. for Approval of a Distribution System Improvement Charge, Docket No. P-2012-2338282, Order entered May 22, 2014 (Columbia DSIC).[footnoteRef:3]  In that proceeding, OCA had raised the same ADIT issue as it did in this case, as Columbia also had not included an ADIT adjustment in its DSIC formula.  The various factual and legal positions of the parties raised therein were essentially the same as those in this proceeding.  In that case, the Commission declined to adopt the OCA’s ADIT proposal.  Accordingly, as the Commission has already decided the ADIT issue, this Recommended Decision will be consistent with that ruling. [3: 		The OCA has appealed the Columbia DSIC Opinion and Order regarding the ADIT and state income tax issue to Commonwealth Court in a petition for review filed on June 19, 2014, at 1012 C.D. 2014, and the matter is pending. ] 


[bookmark: _Toc394309037]a.	Legislative intent	 

		In Columbia DSIC, the Commission first considered the parties’ positions as to statutory interpretation of Act 11.  As in the instant proceeding, the utility (Columbia) had argued that inclusion of an ADIT adjustment contradicted the plain language of Act 11 as well as the intent of the General Assembly.  Columbia also had averred, as did PPL herein, that the General Assembly intended the DSIC provisions in Act 11 to follow the prior method for calculating water DSICs which have been in effect for over sixteen years.  In addition, as in this case, Columbia had contended that the legislative history showed that the General Assembly had rejected a proposal to amend the water DSIC mechanism.

		OCA had averred, as it did herein, that there was no requirement in the statute that the water DSIC model be followed for other utilities.  In fact, OCA asserted that language in 66 Pa.C.S. § 1358(a)(2) demonstrated that the General Assembly did not intend for the Commission’s existing DSIC rules and procedures for water companies to apply automatically to other utilities.  Instead, the Commission was given leeway to implement new, appropriate rate mechanisms, in compliance with law, court precedent, and ratemaking principles.

		In ruling on this issue, the Commission in Columbia DSIC agreed with the ALJs’ conclusion that neither the plain language of the statute nor the legislative history required the Commission to automatically adopt the DSIC formula used by water utilities.  Rather the
General Assembly intended to authorize the Commission to retain its full ratemaking authority and to establish the technical mechanics of the DSIC calculation.  See, 66 Pa.C.S. §§ 1358(c), 1358(d).  Also, while the Commission considered Columbia’s argument about legislator comments, it agreed with the OCA that there was no indication the General Assembly specifically considered and rejected the OCA’s tax-related proposals.  The Commission concluded that, while the evidence indicated that the General Assembly intended to adopt a mechanism similar to the water DSIC formula, it left the technicalities to the Commission’s sound discretion.

		I also conclude, as did the Commission in Columbia DSIC, that the plain language of the statute does not require the Commission to automatically adopt the DSIC formula used by water utilities.  Instead, the plain language of the statute provides authority and discretion to the Commission to determine the method of calculating the DSIC provisions of Act 11.  See, Columbia DSIC, pp. 17-18; 66 Pa.C.S. §1358(c) and (d).  Legislative history presented for my consideration also does not show that the General Assembly specifically considered and rejected the OCA’s DIT proposal.[footnoteRef:4]  Thus, the Commission has the requisite authority to determine whether an ADIT adjustment should be included in the DSIC mechanism for PPL. [4: 		Also, while statements made by legislators during the statute’s enactment may be properly considered as part of the contemporaneous legislative history, such statements are not dispositive of legislative intent.  Commonwealth v. Alcoa Properties, Inc., 440 Pa. 42, 269 A.2d 748 (1970).] 


[bookmark: _Toc394309038]b.	Complexity and necessity of ADIT adjustment	 

		After having determined that legislative intent did not mandate rejection of the ADIT adjustment, the Commission in Columbia DSIC considered the merits of the ADIT proposal.  The Commission noted that it had previously addressed the ADIT issue in its Final Implementation Order, supra, and that it had not been convinced to change its position set forth therein.

		Of particular note, in the Final Implementation Order, the Commission indicated that the DSIC was intended to be a straightforward mechanism that is easy to calculate and audit,
 and does not require a full rate case analysis.  The Commission found in Columbia DSIC that the inclusion of an ADIT adjustment would be inconsistent with that goal and would likely lead to litigation over the DSIC calculation.

		Specifically on the issue of complexity, the Commission in Columbia DSIC found as follows, slip. op. at 36:

. . . [W]e believe that the inclusion of an ADIT adjustment would involve a level of analysis and complexity that goes beyond the scope of what is required by Act 11 with regard to calculation of the DSIC.  Similarly, we believe that using the annual reconciliation process to overcome the difficulties involved in providing accurate projections of incremental ADIT, as the OCA suggests, would also add unneeded complexity to the implementation of the DSIC.

		In addition, the Commission concluded in Columbia DSIC that an ADIT adjustment was not necessary to protect consumers from over-earnings.  It agreed with Columbia that the quarterly earnings reports, which are used to determine the Company’s achieved rate of return for earnings cap purposes, “capture both upward and downward impacts of a wide variety of individual adjustments that would be considered in a base rate proceeding, including the current book amount of ADIT.”  Columbia DSIC, slip op. at 36.

		In the instant case, OCA and PPL presented essentially the same arguments in support of or in opposition to the ADIT adjustment as had been presented earlier by the OCA and Columbia.  As the Commission has already determined that inclusion of the ADIT adjustment would make the DSIC mechanism too complex and that its inclusion is unnecessary due to the earnings cap, I also decline to recommend adoption of an ADIT adjustment on these grounds.

[bookmark: _Toc394309039]c.	Just and reasonable rates	

		As in the Columbia DSIC proceeding, OCA had contended in this proceeding that adoption of the ADIT adjustment was required in order to produce just and reasonable rates, in compliance with Section 1301 of the Code, 66 Pa.C.S. § 1301.  PPL had opposed that position.  The Commission in Columbia DSIC disagreed with the OCA, referring to the earnings cap as providing adequate protection to consumers.  The Commission also agreed with the ALJs’ reliance on Duquesne, supra, for the conclusion that it is the total effect of the rate which should be considered is deciding whether the DSIC is just and reasonable.  The Commission noted that, while the main issue in Duquesne was whether a taking of utility property had occurred, the Court also discussed ratemaking principles and the applicable law for determining just and reasonable rates.  The Court in Duquesne cited to FPC v. Hope Natural Gas Company, 320 U.S. 591 (1944), for its conclusion that there is not any single formula that must be used in determining just and reasonable rates, and that it is the end result which must be analyzed to make the just and reasonable rate determination.

		Accordingly, I also decline to conclude that the ADIT adjustment is necessary to produce just and reasonable rates for PPL’s DSIC and to recommend its inclusion on that basis.  Instead, as the Commission found in Columbia DSIC, it is the end result which must be analyzed for this purpose.  Also, as noted by the Commission in Columbia DSIC, the earnings analysis performed to determine whether PPL is overearning and therefore not entitled to a DSIC, includes the ADIT analysis.  Further adjustment to the DSIC formula to include the ADIT offset is not necessary.

[bookmark: _Toc394309040]B.	State Income Tax Gross-Up	

[bookmark: _Toc394309041]1.	OCA Position		 

		In its Main Brief, OCA contended that PPL’s DSIC calculation must be revised to exclude the “gross-up” for state income taxes in the DSIC calculation.  OCA M.B, pp. 30-37.  OCA explained that PPL developed its pre-tax rate of return by grossing up the equity component of its overall return to account for both state and federal taxes at the full statutory rate.  PPL St. No. 3-S, pp. 5-6.  However, according to OCA, the amount of state income taxes that PPL will pay on DSIC revenues will be affected by tax deductions related to the DSIC investment, in particular the accelerated depreciation and, when applicable, bonus depreciation.  Because PPL will not pay state income taxes on the full amount of the equity return, these deductions should be taken into account, according to OCA, in determining state taxable income and state income tax expense.  To do otherwise would violate the “actual taxes paid” doctrine and would result in unjust and unreasonable rates.  Penn Power, supra.  OCA M.B., pp. 30-31.

		OCA observed that, with regard to ADIT, the Internal Revenue Code provides that federal income tax benefits cannot be flowed through in rates on a current basis – the difference between book and actual taxes is accumulated instead in a deferred account.  OCA St. No. 1, pp. 4-5.  The federal prohibition against flow-through of depreciation tax benefits does not apply to state taxes, however.  With respect to state income tax deductions in Pennsylvania, OCA claimed the law is clear and that state income tax deductions must be reflected in rates on a current basis, consistent with the “actual taxes paid” doctrine.  Penn Power, supra.  OCA M.B., p. 30.

		According to OCA, PPL correctly flows through the state income tax benefits of accelerated depreciation and bonus depreciation in base rate cases.  OCA argued that PPL must calculate the state income tax revenue requirement for the DSIC plant additions in the same manner.  It is no more lawful or appropriate, according to OCA, for ratepayers to pay phantom state income taxes in rates established between base rate cases than it is in rates established in a base rate case.  In OCA’s view, reflecting actual state income taxes paid in the DSIC is also consistent with Act 11, which limits recovery to costs incurred by the Company, citing to 66 Pa.C.S. §§ 1351, 1353(a).  OCA M.B., p. 32.

		PPL opposed the elimination of the state income tax “gross-up” in the DSIC calculation for several reasons, and its position will be addressed in a later section of this Recommended Decision.

		In response to PPL’s position that it pays taxes based on deductions associated with all plant in service, OCA countered that Act 11 allows utilities to isolate the costs associated with DSIC-eligible plant and to separately recover those costs.  OCA contended that it would be inconsistent and inappropriate to calculate state income taxes associated with DSIC-eligible plant without flowing through the tax deductions associated with the same plant.  OCA M.B., p. 33.

		In response to PPL’s argument that flow-through of tax benefits would complicate the DSIC due to additional tax reporting and timing implications, OCA responded that it is unnecessary for PPL to prepare additional reports.  It contended that the DSIC calculations can be trued-up through the annual reconciliation process, and that reconciliation is provided for by Act 11.  OCA M.B., pp. 33-34.

		OCA also responded to PPL’s contention that legislative intent required rejection of flow-through, as it pointed out that the rejected amendment referenced by PPL related to changes in overall plant valuation and not the calculation of income tax expense to be recovered in the DSIC.  Furthermore, according to OCA, it must be presumed that the General Assembly intended Act 11 to be interpreted in compliance with existing law, including the “actual taxes paid” requirement.  OCA M.B., pp. 34-35.

		In addition, OCA pointed out, in response to PPL’s contention as to the Final Implementation Order, that the issue of state income tax adjustments for deductions was not addressed therein or in the model tariff.  As to PPL’s argument that no water utilities have flowed through state tax benefits in their DSICs, OCA stressed that Act 11 provided discretion for the Commission to modify prior practices and procedure.  See, 66 Pa.C.S. § 1358(a)(2).  Regarding the inclusion of the tax effects of plant additions in the quarterly earnings reports, OCA argued that the earnings cap associated therewith does not protect ratepayers from paying phantom taxes between rate cases.  OCA St. No. 1-S, p. 3; OCA M.B., pp. 35-36.

		In its Reply Brief, OCA essentially responded to PPL’s arguments regarding the state income tax “gross-up” as part of its response to the Company’s arguments about adjusting for ADIT.  Accordingly, OCA’s responsive positions as to the issues of, e.g., legislative intent, added complexity, and just and reasonable rates have been previously set forth herein.

[bookmark: _Toc394309042]2.	PPL Position	

		In its Main Brief, PPL stated that it included a provision for state income taxes in calculating its DSIC.  It contended that this so-called “gross-up” adjustment is required because income generated by application of the DSIC is taxable income to the Company.  Absent recovery of this tax expense in the DSIC, PPL claimed that it would be unable to earn its allowed return on DSIC investment.  PPL M.B., p. 12.

		In support of its position that its “gross-up” adjustment is appropriate, PPL first argued legislative intent, as it had with respect to the OCA’s ADIT adjustment.  It claimed that, based upon the plain language of Act 11, the General Assembly clearly intended to adopt the DSIC formula previously used by water utilities and to reject the OCA’s proposals.  PPL emphasized that the water utility DSIC formula did not contain the state income tax adjustment proposed by the OCA, and no language was added to Act 11 to provide for that adjustment.  The Company further contended that an amendment to accomplish the OCA’s goal was specifically rejected by the Legislature.  Therefore, according to PPL, the OCA’s state tax adjustment was inconsistent with legislative intent and should be rejected.  PPL M.B., pp. 12-18.

		In addition, PPL asserted, as it had with respect to ADIT, that OCA’s elimination of the state income tax “gross-up” would result in a fundamental mismatch of tax expense for ratemaking purposes.  It claimed that OCA’s tax adjustment would inappropriately calculate state income tax expense on an incremental rather than overall basis and would fail to reflect other changes in state income taxes that have occurred since the last base rate case.  PPL contended, as it had with respect to the ADIT adjustment, that the only fair approach would be to undertake a full tax calculation looking at all plant in service, but this is contrary to legislative intent that the DSIC remain uncomplicated.  PPL M.B., pp. 25-26.

		PPL reiterated that rejection of the OCA’s state income tax proposal would not result in unjust and unreasonable rates.  It argued, as it had with respect to ADIT, that it is the rate as a whole which must be considered in the just and reasonable rate analysis and not the individual expense adjustments.  Duquesne, supra.  Also, as mentioned previously, the impact of tax deductions, including those associated with the state income tax, are already factored into the DSIC through the calculation of the earnings cap.  Thus, ratepayers are already protected from unjust and unreasonable rates, according to PPL.  PPL M.B., pp. 23, 27-29.

		Regarding the “actual taxes paid” doctrine in Penn Power, supra, PPL made the same argument that it had in regard to the ADIT proposal, which is that the OCA adjustment could not result in reflection of  “actual taxes paid.”  Taxes paid to the government, according to PPL, are calculated on a total Company basis and not upon individual items of plant or revenue.  In addition, PPL observed that the “actual taxes paid” doctrine had only been applied in base rate proceedings, and would complicate a DSIC mechanism which is intended to be simple and straightforward.  PPL M.B., pp. 29-31.

		This, PPL concluded that its provision for inclusion of state income taxes in its DSIC mechanism should be approved and the OCA position should be rejected.

		In its Reply Brief, PPL reiterated its positions that the OCA’s state income tax proposal is inconsistent with legislative intent, would require an unfair, piecemeal approach which is inconsistent with the “actual taxes paid” doctrine, and is unnecessary as the flow-through advocated by OCA is already reflected in calculation of the earnings cap.  PPL R.B., pp. 10-20.



[bookmark: _Toc375303044][bookmark: _Toc394309043]3.	ALJ Ruling	

		In the Columbia DSIC proceeding, referenced earlier, OCA raised the same state income tax adjustment issue as it did herein.  The various factual and legal positions are the same as those in this proceeding.  The Commission in Columbia DSIC declined to adopt the OCA’s adjustment to eliminate the state tax “gross-up.”  As this issue has already been decided, this Recommended Decision will be consistent with that ruling.

		In Columbia DSIC, the Commission addressed whether the “actual taxes paid” doctrine required adoption of OCA’s state income tax adjustment proposal.  OCA had argued in that case, and in the instant case, that the utility’s inclusion of the state income tax “gross-up” in its DSIC calculation violated this doctrine.  The Commission determined in Columbia DSIC that, while Columbia’s rates should reflect the state taxes actually paid by the utility, it was not convinced that eliminating the state tax “gross-up” included in the DSIC calculation would properly achieve that result.  It noted that Columbia’s base rates may reflect deductions that no longer apply because they may have been reduced or eliminated since the company’s last base rate case.  Therefore, to reflect these same types of deductions in relation to DSIC eligible plant in the DSIC calculation may result in overall rates that are further out of alignment with Columbia’s actual tax situation.  The only way to determine Columbia’s actual taxes paid would be to conduct a full rate case analysis, but this would complicate the DSIC process and lead to litigation as to the Company’s state tax liability, in contravention of the DSIC purpose.

		The Commission in Columbia DSIC further found, as it had with respect to the ADIT adjustment, that the state income tax deductions would be reflected in the earnings cap calculation.  Therefore, consumers will be protected from DSIC rates that are unjust and unreasonable.

		In applying the Commission’s ruling in Columbia DSIC to the instant proceeding, I also conclude, based on this record, that the OCA’s proposal to eliminate the state income tax ”gross-up” should not be recommended.  As demonstrated by PPL, it would fail to reflect other changes in state income taxes that have occurred since the last base rate case, and therefore could produce rates that are further out of alignment with the taxes actually paid by PPL.  The only way to determine PPL’s actual taxes paid for state income tax purposes would be to conduct a full rate case analysis, which could result in further litigation about tax liability.  However, this would be inconsistent with the intent of the DSIC, which is to provide a straightforward mechanism that can readily be calculated and not require a full rate case analysis.

		I also find, as contended by PPL, that the Company’s quarterly earnings reports, which are used to determine achieved rate of return for earnings cap purposes, reflect a wide variety of individual adjustments that would be considered in a base rate proceeding, including PPL’s state income tax deductions.  Accordingly, the earnings cap ensures that customers will not be charged DSIC rates that are unjust and unreasonable and a further adjustment to eliminate the state income tax “gross-up” is not necessary.

[bookmark: _Toc394309044]C.	Application of the DSIC to Rate Schedule LP-5	

[bookmark: _Toc394309045]1.	PPLICA Position	

		In its Main Brief, PPLICA asserted that the Commission should exempt Rate Schedule LP-5[footnoteRef:5] customers from payment of PPL’s DSIC and refund all DSIC revenues collected from LP-5 customers to date.  It placed heavy reliance on the Commission’s Final Implementation Order at page 46, which states: [5: 		PPL’s LP-5 tariff describes the service as follows: 

This Rate Schedule is for large general service supplied from available 	lines of 69,000 volts or higher, with the customer furnishing and maintaining all equipment necessary to transform the energy from the line voltage.  It applies to three phase, 60 Hertz service.  

PPL Electric Utilities Corporation, Supplement No. 125 to Electric Pa. P.U.C. No. 201, p. 28.    ] 


With regard to the issue of applying a DSIC surcharge to EDC customers receiving service at transmission voltages, we are in general agreement with EAP [Energy Association of PA] and other commenters that a DSIC surcharge should not be applied to such customers.

PPLICA also acknowledged, however, that the Final Implementation Order preserved limited authority for EDCs to apply DSIC charges to transmission voltage customers.  According to PPLICA, this authority is only to be exercised as to “customers served from higher voltage facilities which are included within the EDC’s distribution plant for ratemaking purposes.”  Id. at 46.  Based on these statements, PPLICA asserted that the relevant inquiry in this proceeding is not whether any costs of serving LP-5 customers are recovered through distribution rates but whether the cost of higher voltage facilities serving LP-5 customers are included in distribution rates.  If these high voltage facility costs are not included, then the DSIC may not be applied to these customers.  PPLICA M.B., pp. 5-6.

		PPLICA asserted that it has proffered substantial evidence establishing that higher voltage facilities serving LP-5 customers are not included in PPL’s distribution rates.  It emphasized that LP-5 customers buy all the equipment necessary to take high voltage service from PPL’s transmission lines without use of utility-owned facilities.  Its witness Richard A. Baudino described the distribution plant costs to be recovered in the DSIC as follows:

[T]he Commission determines eligibility for DSIC charges based on the allocation of an Electric Distribution Company's ("EDC") distribution plant costs, not simply recovery of any O&M, administrative and general, or other customer related costs.  "Plant" refers to physical facilities (i.e., rate base) upon which PPL is entitled to earn a return.  Expenses such as O&M or administrative and general are distinct in the ratemaking formula (Revenue Requirement = Expenses + Rate of Return(Rate Base)).  As the 69 kV facilities serving LP-5 customer[s] are not included as part of PPL's distribution plant, PPL's DSIC should not be applied to LP-5 customers.

PPLICA St. No. 1-SR, p. 3.

		In addition, PPLICA referenced PPL’s tariff definition of distribution system as being instructive of the costs at issue in this proceeding.  The tariff defines distribution system as follows:

The distribution system is defined, for the purposes of this rule, as including all lines energized at voltages less than the nominal 69,000 volts and excluding service extensions and lines energized at voltages of nominal 69,000 volts or higher.[footnoteRef:6] [6: 		PPL Electric Utilities Corporation Supplement No. 125 to Electric Pa. P.U.C. No. 201, Tariff Rule 4 (Emphasis added).] 


PPLICA interpreted this tariff language as excluding from the distribution system those facilities energized to 69 kV or higher; LP-5 customers, by definition, must be supplied from lines
of 69 kV or higher.  PPLICA noted further that in PPL’s last base rate case in 2012, the Company allocated no costs to LP-5 customers for distribution substations, overhead lines, underground lines, line transformers, or distribution services.  PPLICA St. No. 1, p. 2.  Hence, according to PPLICA, LP-5 customers should not be charged the DSIC.  PPLICA M.B., pp. 7-8.

		With regard to costs which are allocated to LP-5 customers, PPLICA witness Baudino identified the following:

Miscellaneous Distribution Expense
Meters
Customer Accounts
Administrative and General Expenses
Amortization of 2010 Rate Case Expenses
Amortization – 2005 Ice Storm Deferral
Certain proforma adjustment
Depreciation expenses consisting primarily of meters and included allocated general and intangible
Taxes other than income
Associated DIT
Other taxes[footnoteRef:7] [7: 		PPLICA St. No. 1-3R, Ex. BLJ-3R ] 


PPLICA contended that, with the exception of meters, the above costs are operations and maintenance, administrative and general or customer costs.[footnoteRef:8]  It asserted that these cost items do not include higher voltage facilities serving LP-5 customers, and do not reflect distribution voltage facilities, which are not used by PPL to serve the LP-5 class.  PPLICA M.B., pp. 8-9. [8: 	 	PPLICA St. No. 1-SR, p. 3.] 


		As to meters, while PPLICA acknowledged that meters are distribution plant, it did not agree that having a meter should warrant application of the DSIC to LP-5 customers.  It argued that the Commission, in its Final Implementation Order, had previously exempted those customers served at transmission voltage rates from the DSIC when the higher voltage facilities are not included in distribution plant for ratemaking purposes.  It did so with full knowledge that these customers take metered service; therefore, having a meter could not be sufficient to void the DSIC exemption.  PPLICA further argued that to charge LP-5 customers a DSIC solely due to a meter is particularly unreasonable as the Model Tariff attached to the Final Implementation Order does not identify meters as an eligible cost for electric DSICs and meter installation costs are already recovered for all customers through PPL’s Smart Meter Rider (SMR).  PPLICA M.B., p. 11, fnt. 36.

		PPLICA also noted the unfairness of charging LP-5 customers for facilities that provide no benefit to them.  It interpreted PPL’s testimony as essentially advising LP-5 customers to pay the DSIC charge now, and wait for the next base rate case for the issue of whether DSIC-eligible plant serves LP-5 customers to be examined.  If no DSIC-eligible plant services these customers, then none of this plant will be allocated and it will not be included in base rates paid by these customers, according to PPL.  PPLICA did not find it reasonable for LP-5 customers to pay rates benefitting others until the next rate case.  PPLICA M.B., p. 12.

		In response to PPL’s contention that LP-5 customers are distribution customers served under a distribution tariff and pay distribution costs, PPLICA asserted that this is not relevant to whether LP-5 customers should be charged a DSIC.  It again referenced the DSIC exemption for LP-5 customers in the Final Implementation Order, and argued that this exemption would be meaningless if all distribution customers are to be charged a DSIC.  PPLICA further asserted that, as testified to by witness Baudino, payment of operations and maintenance, administrative and general, or other customer-related costs has no bearing on whether higher voltage facilities serving LP-5 customers are included in PPL's distribution plant for ratemaking purposes.  PPLICA St. No. 1-SR, p. 2; PPLICA M.B., pp. 9-10.

		Regarding PPL’s claim that LP-5 customers are allocated distribution plant costs, PPLICA clarified that the costs of the higher voltage facilities serving PPL's LP-5 customers are recovered by PPL through its FERC transmission rates, not its distribution rates.[footnoteRef:9]  While the Final Implementation Order allows EDCs to apply a DSIC to customers served at higher voltages if the transmission voltage facilities are included in distribution rates, this is not the case on PPL's system, according to PPLICA.  It contended that LP-5 customers are not allocated costs of PPL's primary and secondary distribution systems, and pointed to a PPLICA exhibit from PPL’s last rate case showing that LP-5 customers are allocated $0.0 of PPL’s distribution plant costs, including substations, overhead lines, underground lines, line transformers, and distribution plant services.[footnoteRef:10] [9: 	 	See, PPLICA St. No. 1-SR, p. 3.]  [10: 		 See, PPLICA St. No. 1, Exhibit__(RAB-2), lines 1-25.] 


		PPLICA concluded its Main Brief argument by stating that PPL has not met the criteria established by the Commission for deviating from the general rule that transmission voltage customers should be exempted from DSIC charges.  The record evidence, according to PPLICA, shows that LP-5 customers served by PPL take service from higher voltage facilities that are not included in PPL's distribution plant.  As such, PPLICA urged the Commission to modify PPL's DSIC to exempt LP-5 customers and refund DSIC revenues collected since July 1, 2013.

		In its Reply Brief, PPLICA reiterated some of its Main Brief arguments, but primarily focused upon PPL’s contention that, pursuant to 66 Pa.C.S. § 1358(d)(1), the DSIC must be applied “equally to all customer classes,” including those taking service at transmission voltage.

		PPLICA first addressed PPL’s assertion that the plain language of Act 11 provided no discretion to the Commission to exempt LP-5 customers.  Contrary to PPL’s argument, PPLICA found that Section 1358(d)(1) was not a mandate and provided sufficient discretion to address circumstances wherein application of the DSIC would not further the public interest.  Specifically, PPLICA noted that Section 1358(a) limits calculation of a DSIC to “applicable” rates, which were undefined.  It emphasized that, consistent with the Pennsylvania Laws of Statutory Construction, there is a presumption that the General Assembly does not intend an absurd or unreasonable result.  1 Pa.C.S. § 1922(1).  PPLICA R.B., pp. 3-4.

		In addition, PPLICA contended that the Commission had thoroughly examined the appropriate application of a DSIC to transmission voltage customers in its informal working groups and formal Act 11 Implementation process.  As a result, the Commission had determined not to apply the DSIC to LP-5 customers served from high voltage facilities which are not included within distribution plant for ratemaking purposes.  PPLICA R.B., p. 3.

		PPLICA’s Reply Brief contains further details, reproduced below, concerning the Commission process which it claims resulted in the DSIC exemption for certain customers:

The application of a DSIC to transmission voltage customers was first discussed in the Commission's informal DSIC working group, subsequently raised in the Tentative Order, and appropriately resolved in the [Final] Implementation Order.  In the Tentative Order, the Commission outlined concerns expressed amongst participants in the DSIC working group, stating:

Section 1358(d)(1) provides that a DSIC rate is to be “applied equally to all customer classes as a percentage of each customers billed revenue” relative to distribution or service rates.  Several informal comments were made on this point during the working group meeting suggesting that application of a uniform DSIC rate to every customer class may not be appropriate where, for example, a natural gas customer is the beneficiary of a lower rate designed to retain load or where the electric customer takes service at the transmission level of service.[footnoteRef:11] [11: 		Implementation of Act 11 of 2012, Docket No. M-2012-2293611, Tentative Implementation Order (May 12, 2012) (hereinafter Tentative Order), p. 18.] 


The Tentative Order expressed uncertainty as to the flexibility under Act 11 for exempting certain customers from DSIC rates and invited comment on the appropriate treatment of natural gas bypass and transmission voltage customers.[footnoteRef:12]  Following entry of the Tentative Order, two parties commented on the application of DSIC rates to transmission voltage customers.  PPLICA joined in comments submitted by the Industrial Customer Groups (ICG), which stated: [12: 		Id.] 


…customers receiving service via: (1) only transmission voltage levels; (2) a natural gas bypass; and (3) negotiated rates should not be considered true "distribution" customers subject to the DSIC.  To apply the DSIC to transmission voltage or bypass customers would unjustly, unreasonably, and inappropriately result in non-distribution customers remitting costs to improve a fixed utility's distribution.[footnoteRef:13] [13: 		Comments of the Industrial Customer Groups, Docket No. M-2012 -2293611 (March 31, 2012), p. 3 (ICG Comments) (Emphasis added).] 


In addition to the ICG, the Energy Association of Pennsylvania (EAP) . . . commented on the application of a DSIC under Section 1358(d) as follows:

Nothing in the language cited above indicates an intention to overturn existing policies such as recovery of costs based upon cost-causation, non-discrimination, or other general ratemaking principles embodied in chapter 13 of the Public Utility Code.  The Commission's tentative interpretation could lead to the anomalous result that customer classes could be impacted differently when costs are recovered via a DSIC as opposed to when these costs are rolled into base rates.  For these reasons, an unduly rigid interpretation of this language would be contrary to the public interest and should not be adopted by the Commission.[footnoteRef:14] [14: 		Comments of the Energy Association of Pennsylvania, Docket No. M-2012 -2293611 (March 31, 2012), p. 7 (EAP Comments) (Emphasis added).] 


Upon review of the ICG and EAP Comments, the Commission appropriately exercised its discretion to interpret Act 11 in a manner consistent with its broad authority to ensure just and reasonable public utility rates and entered the [Final] Implementation Order finding that DSIC charges shall not apply to transmission voltage customers.[footnoteRef:15] [15: 		See 66 Pa. C.S. § 1301; Final Implementation Order, p. 46.] 


PPLICA concurs with the ICG and EAP Comments and submits that PPL has applied precisely the overly rigid analysis that was rejected by the [Final] Implementation Order.  As recounted in PPLICA's Main Brief, the record in this proceeding establishes that LP-5 customers are served by higher voltage facilities that are not included in PPL's distribution rates for ratemaking purposes.[footnoteRef:16]  Accordingly, PPL's LP-5 customers are squarely within the bounds of the transmission voltage exemption conferred by the [Final] Implementation Order. [16: 	PPLICA Main Brief, pp. 7-12.] 


PPLICA R.B., pp. 4-6.

		Thus, PPLICA contended, as indicated in the above Reply Brief excerpt, that the Commission had specifically considered and rejected PPL’s contention that the Commission was mandated by 66 Pa.C.S. § 1358(d)(1) to apply the DSIC to all customer classes, without consideration of the justness and reasonableness of doing so.

		Regarding PPL’s argument that the Commission exempted natural gas bypass customers but treated transmission voltage customers differently, PPLICA responded that the Commission applied the same cost-of-service principles in granting both exemptions.  The only difference in exemption was that, for EDCs, additional guidelines were established to apply DSIC charges to customers that may be transmission voltage customers in name, but may actually use higher voltage facilities that are included in the EDC’s distribution plant for ratemaking purposes.  PPLICA R.B., p. 7.

		PPLICA concluded that the higher voltage facilities serving PPL’s LP-5 customers are not included in the Company’s distribution plant for ratemaking purposes and therefore, LP-5 customers should be excluded from the DSIC, and refunds should be granted retroactive to July 1, 2013.  PPLICA R.B., p. 10.

[bookmark: _Toc394309046]2.	PPL Position	

		In its Main Brief, PPL argued for application the DSIC to LP-5 customers.  It contended that the clear and unambiguous language of Act 11 provides that the DSIC is to be applied “equally to all customer classes.”  66 Pa.C.S. § 1358(d)(1).  According to PPL, the Commission specifically carved out a DSIC exemption for natural gas customers that have competitive options because those customers can completely opt out of taking service from a natural gas distribution company.  But for EDCs, the Commission ruled that the DSIC is to be applied to any customer served from higher voltage facilities which are included within the EDC’s distribution plant for ratemaking purposes.  Final Implementation Order, p. 46.  PPL indicated that the relevant inquiry for applying the DSIC is whether LP-5 customers are distribution customers for ratemaking purposes.  PPL M.B., pp. 33-34.

		PPL asserted that, in fact, LP-5 customers are distribution customers for ratemaking purposes.  It noted that LP-5 customers take service under PPL’s approved distribution tariff and are allocated distribution costs in the Company’s cost of service study.  PPL St. No. 3-R, p. 8.  It claimed that PPLICA’s own witness had acknowledged that operating, maintenance and other related customer costs have been allocated to LP-5 customers in PPL’s cost of service study in its last base rate proceeding.  Id.

		PPL discounted the fact that LP-5 customers take service at transmission level voltage and emphasized that this does not mean they are not distribution customers.  PPL St. No. 3-RJ, p. 6.  It observed that the rate schedule under which they take service is in PPL’s retail distribution tariff and is included in PPL’s distribution cost of service study.  Since Rate Schedule LP-5 is within a distribution customer class of PPL, the DSIC is applicable to these customers.  Id.

		With regard to any PPLICA contention that LP-5 customers are not allocated any distribution plant costs under PPL’s class cost of service study, PPL responded that this is incorrect for two reasons.  The first is that LP-5 customers are allocated some costs associated with distribution plant in the cost of service study.  Id. at 7.  The second is that, based on the clear language of Act 11, the DSIC should apply to all distribution customers without any consideration as to cost allocation.  PPL asserted that, if PPLICA witness Baudino is correct that no DSIC-eligible plant serves LP-5 customers, then in the Company’s next base rate case, none of this plant will be allocated to Rate Schedule LP-5, and it will not be included in the base rates paid by those customers.  Id.  However, PPL emphasized that Act 11 does not require a cost of service study for customers to be charged the DSIC; in fact, the statute requires the DSIC charge to be an equal charge to all customer classes, without regard to cost of service principles.  Thus, PPL contended that PPLICA’s argument as to the relative amount of DSIC-eligible plant that would be allocated to LP-5 customers in a base rate proceeding is not relevant to the Commission’s determination in this proceeding.  Id.  PPL concluded that, while LP-5 customers take service at “transmission voltage,” they are still distribution customers taking service under a rate schedule contained in PPL’s electric distribution tariff.  Therefore, they must pay the DSIC under the plain language of Act 11, according to PPL.  The remedy for these customers lies with the General Assembly and not the Commission.  PPL M.B., pp. 34-35.

		In its Reply Brief, PPL reiterated its statutory interpretation argument that Act 11, on its face, requires application of the DSIC “equally to all customer classes.”  PPLICA had not disputed that LP-5 customers are distribution customers, and that they are included in PPL’s cost of service study and have distribution plant included for ratemaking purposes.  Instead, PPLICA had claimed that the plant included for ratemaking purposes is not the “right” kind of plant; i.e., it is not high voltage facility plant.  PPL argued that this is an attempt to include language in the Final Implementation Order that is simply not present and that the DSIC clearly must be applied to LP-5 customers.  PPL R.B., pp. 20-21.

[bookmark: _Toc394309047]3.	ALJ Ruling	

		I have carefully considered the arguments of the parties and recommend, for the reasons set forth below, that the DSIC not be applied to LP-5 customers, and that these customers receive refunds, with interest at the applicable rate,[footnoteRef:17] retroactive to July 1, 2013.  The parties did not address the applicable interest rate, but, as Act 11 provides for interest at the residential mortgage rate for overcollections, I recommend use of this rate. [17: 		Section 1358(e)(3) of the Code, 66 Pa.C.S. § 1358(e)(3), provides for interest on DSIC overcollections at the residential mortgage rate.  I note also that Section 1312 of the Code, 66 Pa.C.S. § 1312, provides for interest on refunds for unjust and unreasonable rates, at the legal rate of interest, which is 6%.  41 P.S. § 202.  The parties failed to brief the interest issue.  ] 


		First of all, I note that PPL has the burden of proving the justness and reasonableness of the DSIC and its application to the various customer classes.  66 Pa.C.S. § 315(a).  It is also well-established that the burden of proof does not shift to parties challenging a rate, but remains with the public utility throughout the course of the proceeding.  66 Pa.C.S. § 1301.  There is no similar burden placed on other parties challenging a public utility rate in this proceeding.  Berner, supra.

		PPL argued initially that Section 1358(d)(1) of the Code, 66 Pa.C.S. § 1358(d)(1), required equal application of the DSIC to all of its distribution customer classes.  However, PPL also acknowledged that the Commission had exempted natural gas bypass customers from application of the DSIC for competitive reasons.

		PPLICA disagreed that Section 1358(d)(1) of the Code required application of the DSIC to all distribution customer classes and essentially asserted that the Commission retained discretion to address circumstances wherein application of the DSIC would not be “just and reasonable.”  See, 1 Pa.C.S. § 1922(1); 66 Pa.C.S. § 1301.  PPLICA also contended that the Commission had previously considered in its working groups whether Section 1358(d)(1) of the Code was sufficiently flexible to permit exemptions.  According to PPLICA, the Commission had decided thereafter to interpret Act 11 consistent with its broad authority to ensure just and reasonable rates and had exempted certain transmission voltage customers from the DSIC in its Final Implementation Order at page 46.

		I agree with PPLICA that Section 1358(d)(1) of the Code, 66 Pa.C.S. § 1358(d)(1), must be interpreted consistent with other sections of the Code, such as the requirement that rates be “just and reasonable.”  Thus, I agree that the Commission retains authority to address circumstances wherein application of the DSIC would not produce “just and reasonable” rates and to regulate in the public interest.  66 Pa.C.S. §§ 501, 1301.  This is consistent with the Rules of Statutory Construction, that statutes are to be construed together, if possible.  1 Pa.C.S. § 1932.

		Next, I will consider whether any parameters have been established by the Commission in determining whether transmission voltage customers should be charged the DSIC.  PPL argued that the only relevant consideration is whether LP-5 customers are distribution customers for ratemaking purposes.  PPL also noted that LP-5 customers are allocated some distribution plant costs, although it did not establish that any high voltage facility costs are recovered in distribution rates.  PPLICA, on the other hand, claimed that the Commission has already decided to exempt transmission voltage customers from application of the DSIC if the higher voltage facilities are not included in distribution plant for ratemaking purposes.  Final Implementation Order, p. 46.

		I have reviewed the language concerning application of DSICs to transmission voltage customers contained in both the Final Implementation Order and the May 23 Order and note there is a difference, although it may be inadvertent.

		In the Final Implementation Order, the Commission generally agreed that the DSIC should not be applied to transmission voltage customers but then affirmatively stated that such charges are to be applied to any customers served from higher voltage facilities which are included within the EDC’s distribution plant for ratemaking purposes.  Thus, the Final Implementation Order states, as indicated by PPLICA, that if high voltage facility costs used to serve transmission voltage customers are included in distribution plant for ratemaking purposes, then these customers must pay the DSIC.  The Final Implementation Order, however, does not affirmatively state the exact conditions under which application of the DSIC would not be triggered for those customers.

		The subsequent May 23 Order, on the other hand, provided that transmission voltage customers should only be charged a DSIC if the facilities serving such customers are considered distribution plant for ratemaking purposes.  The May 23 Order omits the words “high voltage” from the reference to facilities serving the customer.  PPL appears to have interpreted this as meaning that the inquiry should be whether any distribution plant is recovered from transmission voltage customers, although PPL also relies on its statutory construction argument.

		I conclude that the safest course, given these differences in the Commission’s Orders, and the course which is most consistent with due process and the public interest, is to consider this matter subject to investigation, noting the Commission’s Final Implementation Order and May 23 Order on the subject.

		The inquiry then becomes an examination of the record evidence as to whether PPL has met its burden of proof regarding the justness and reasonableness of its DSIC rate as applied to LP-5 customers.  In support of its application of the DSIC to LP-5 customers, PPL primarily relied upon Section 1358(d)(1) of the Code, rather than presenting factual evidence as to the justness and reasonableness of its actions.  However, I have previously ruled that Section 1358(d)(1) must be read together with Section 1301 of the Code.

		The factual evidence that PPL did present through its witness Bethany Johnson was that LP-5 customers are distribution customers for ratemaking purposes and were allocated some distribution costs in the Company’s last cost of service study.  She also testified that, if no DSIC-eligible plant serves LP-5 customers, then none of this plant will be allocated to Rate Schedule LP-5 in the Company’s next base rate case.  In its Main Brief, PPL argued that the relative amount of DSIC-eligible plant allocated to LP-5 customers in a base rate proceeding is not relevant to the Commission’s determination in this case, referring again to Section 1358(d)(1) of the Code.

		In contrast to PPL’s presentation as to justness and reasonableness of the DSIC, PPLICA presented factual evidence from its witness Richard Baudino that the Commission’s determination of eligibility for DSIC charges is based upon allocation of an EDC’s distribution plant costs, not simply recovery of any O&M, administrative and general or other customer related costs.  Mr. Baudino provided a list of costs items that are allocated to LP-5 customers, all of which, with the exception of meters, are O&M, administrative and general or customer costs.  There were no costs allocated to LP-5 customers in the last base rate case for distribution substations, overhead lines, underground lines, line transformers, or distribution services.

		With respect to meters, PPLICA observed that the Model Tariff attached to the Final Implementation Order does not identify meters as an eligible cost for electric DSICs and that meter installation costs are already recovered for all customers through PPL’s SMR.  It concluded that meter costs cannot reasonably be considered sufficient to justify application of the DSIC to LP-5 customers.

		PPLICA also referenced PPL’s tariff as excluding high voltage (69 kV or greater) service extensions and lines from the definition of distribution system.  It noted that Rate Schedule LP-5 is only available to customers supplied from lines of 69 kV or greater, with the customer furnishing and maintaining all equipment necessary to transform the energy from line voltage.

		Based on the foregoing, PPLICA concluded that it was unfair and therefore unreasonable for the LP-5 class to be charged for facilities through a DSIC that provided no benefit to them.  It interpreted PPL’s testimony as essentially advising LP-5 customers to pay the DSIC charge now, and wait until the next base rate case for the issue of whether DSIC-eligible plant serves LP-5 customers to be examined.  PPLICA did not find it reasonable for LP-5 customers to pay rates benefitting others until the next rate case.

		After reviewing this record, I conclude that PPL has failed to rebut PPLICA’s evidence that the LP-5 class does not benefit from the facilities paid for by the DSIC, and that these plant costs are generally not otherwise allocated to that class.  Since PPL has not rebutted this evidence, it has not met its burden of proof as to the justness and reasonableness of this rate as applied to LP-5 customers.

		I note further that a DSIC is defined in Act 11, at 66 Pa.C.S. § 1351, as “[a] charge imposed by a utility to recover the reasonable and prudent costs incurred to repair, improve or replace eligible property that is part of the utility’s distribution system.”  PPL’s own tariff defines distribution system as excluding 69 kV or greater service extensions and lines, and the LP-5 rate is only available to those customers supplied from 69 kV or greater lines.

		Accordingly, I recommend that the DSIC not be applied to LP-5 customers, and that these customers receive a refund of these charges, retroactive to July 1, 2013, with interest at the residential mortgage rate, pursuant to 66 Pa.C.S. § 1358(e)(3).

[bookmark: _Toc394309048]D.	Inclusion of ACR and CER Revenue in the 5% DSIC Cap	

[bookmark: _Toc394309049]1.	PPLICA Position	

		In its Main Brief, PPLICA took issue with PPL’s inclusion of ACR and CER revenues within the 5% cap that cannot be exceeded in an EDC’s DSIC.  This 5% cap is set forth at 66 Pa.C.S. § 1358(a)(1) of the Code as follows:

Except as provided under paragraph (2) [relating to water utilities], the distribution system improvement charge may not exceed 5% of the amount billed to customers under the . . . distribution rates of the electric distribution company… .

The Commission in its Final Implementation Order, Model Tariff, defined distribution rates to include “applicable clauses and riders.”

		PPLICA’s witness Richard Baudino further observed:

“Distribution rates" are paid by customers for "distribution service," which is transmitting electricity to customers at distribution voltages.  In my opinion, some of PPL’s riders are unrelated to PPL’s distribution services and should not be considered applicable riders for purposes of establishing PPL’s DSIC revenues.

PPLICA St. No. 1, p. 5.

		Regarding the riders which are not related to distribution service, PPLICA specifically identified the ACR and CER riders.  According to PPLICA, the underlying purpose of both the ACR and CER is directed towards non-distribution services.  The ACR recovers the Company's costs of administering Energy Efficiency and Conservation (EE&C) programs to meet statutory consumption benchmarks.[footnoteRef:18]  However, as observed by PPLICA’s witness Mr. Baudino, "[t]hese charges recover expenses to fund rebates directed towards improvements, retrofits, and other program measures installed at end-user locations, not distribution plant."[footnoteRef:19]  Similarly, the CER recovers retail enhancement programs designed to develop competitive generation supply markets.[footnoteRef:20]  The underlying purposes of each rider are not sufficiently tied to activities or services concerning PPL's distribution plant, according to PPLICA, and therefore, these revenues should not be counted towards determining the 5% cap.[footnoteRef:21]  PPLICA M.B., pp. 12‑16. [18: 	 	PPLICA St. No. 1, p. 8; see also, 66 Pa. C.S. § 2806.1(c).]  [19: 	 	Id.]  [20: 	 	See, PPLICA St. No. 1, p. 9, Exhibit__(RAB-7) at 5.]  [21: 	 	By way of contrast, Mr. Baudino determined that PPL's SMR surcharge is sufficiently related to the Company's distribution service for purposes of calculating the DSIC cap.  Id. at 6. ] 


		PPLICA further contended that PPL had calculated its DSIC based on the assumption that a charge is “applicable” for purposes of the 5% cap DSIC so long as it is received from distribution customers.  It interpreted PPL’s position as one that would include any revenue received from non-bypassable charges within the DSIC calculation.  See, PPL St. No. 3-S, p. 5.

		PPLICA submitted that a reasonable application of Act 11 in conjunction with the Commission's statutory obligation to ensure just, reasonable and nondiscriminatory rates requires a more disciplined and targeted approach.  PPLICA witness Baudino described the concerns with PPL's overbroad methodology:

Under the proposed DSIC, any charge paid by distribution customers on a non-bypassable basis has been included in PPL's calculation of its DSIC cap.  This formula is overly broad.  In an unbundled rate environment, it is inappropriate to assume that all non-bypassable charges are for "distribution service."  Rather, the purpose of each rider must be considered individually.[footnoteRef:22] [22: 		PPLICA St. No. 1, p. 5.  ] 


		PPLICA asserted that Mr. Baudino's observations, quoted above, correspond with the overall purpose of a DSIC surcharge under Act 11, which the General Assembly identified as to "provide an additional mechanism for a distribution system to recover costs related to the repair, improvement and replacement of eligible property."[footnoteRef:23]  PPLICA noted that Act 11 defines such eligible property as "[p]roperty that is part of a distribution system and eligible for repair, improvement and replacement of infrastructure under this subchapter.”[footnoteRef:24]  Accordingly, PPLICA concluded that the Act’s limitation of DSIC revenue to "applicable" rates should be applied to limit revenue included in the calculation of PPL's DSIC cap to rates and charges sufficiently [23: 		66 Pa.C.S. § 1350.  ]  [24: 	 	66 Pa.C.S. § 1351.  ] 

related to PPL's distribution services.  PPLICA M.B., pp. 14-15.

		In response to PPL’s arguments in support of inclusion of ACR and CER revenues, PPLICA asserted that these contentions missed the mark and do not meet PPL’s burden of proving that these riders recover costs associated with distribution services.

		PPLICA discounted PPL’s contention that it was drawing artificial and irrelevant distinctions between distribution revenues and non-bypassable revenues,[footnoteRef:25] and replied that it was drawing no such artificial or irrelevant distinctions.  To the contrary, PPLICA asserted that its witness Richard Baudino was encouraging the Commission to take reasonable steps to examine the purpose of PPL's various riders and eliminate revenues unrelated to distribution service from the calculation of the DSIC application.[footnoteRef:26]  PPLICA M.B., p. 16.  It claimed again that PPL was only considering whether the revenues at issue were collected by an EDC, but that  [25: 	 	PPL St. No. 3-R, p.9.  ]  [26: 	 	See, PPLICA St. No. 1-SR, p. 4.] 

mere payment of a charge assessed by an EDC cannot determine whether or not the charge is distribution-related.  PPLICA M.B., pp. 16-17.

		To further support the necessity to examine the purpose of the underlying charge, PPLICA made reference to what had occurred in PPL’s recent Default Service Plan (DSP) proceeding.[footnoteRef:27]  PPLICA claimed that, in this docket, certain parties had supported implementation of non-bypassable riders to recover transmission service charge costs.  While these efforts proved unsuccessful, PPLICA believed that case was instructive to demonstrate the inappropriateness of an overbroad assessment, as PPL is advocating herein.  PPLICA claimed that if PPL’s overbroad assessment of “applicable” revenues had been adopted in the DSP case, then non-bypassable costs recovering only transmission expenses would be considered "distribution revenue" and applied to calculate PPL's DSIC cap.[footnoteRef:28]  [27: 	 	Petition of PPL Electric Utilities Corporation for Approval of a Default Service Program and Procurement Plan for the Period June 1, 2013 through May 31, 2015, Docket No. P-2012-2302074, Opinion and Order entered January 24, 2013.]  [28: 		 See, PPL St. No. 3-S, p. 5.  ] 


		Additionally, PPLICA argued that PPL’s actions in imputing ACR and CER revenues that have no connection to distribution services has a disproportionate impact on large service customers that do not benefit from the DSIC improvements, thereby resulting in discriminatory rates.  It cited to Section 1304 of the Code, 66 Pa.C.S. § 1304 as prohibiting unreasonable rate discrimination, which occurs when a rate advantage to one customer produces an injury in another.  See, C. Leslie Pettko v. Pennsylvania-American Water Company. [footnoteRef:29]  PPLICA claimed that the record in this proceeding established such discrimination as between customer classes.  PPLICA M.B., pp. 18-19. [29: 	 	Slip op, 2013 WL 839971.] 


		As to the discriminatory effects of including the ACR and CER revenues, PPLICA referenced Mr. Baudino’s testimony, and made the following argument in its Main Brief, at pages 19-20:

Including the ACR and CER revenues in PPL's DSIC cap calculation "would result in cost shifting among customers, with particularly adverse effects upon PPL's Large C&I customers."[footnoteRef:30]  Specifically, "because the ACR recovers Act 129 EE&C charges that are not related to PPL's distribution system, the costs paid by customers can be radically different from the costs paid by the customers for use of the distribution system."[footnoteRef:31]  This contrasts with cost impacts from PPL’s SMR or USR [Universal Service Rider] where the additional revenues impose costs in relative proportion with customers' use of the distribution system.[footnoteRef:32] [30: 	 	PPLICA St. No. 1, p. 9.  ]  [31: 		Id.]  [32: 	 	See Id., p. 7, PPLICA St. No. 1, Exhibit__(RAB-7), pp. 1-4.] 


Cost data furnished by PPL also highlights the discriminatory rate effects of PPL's DSIC.  PPLICA Witness Baudino analyzed initial DSIC cost projections provided by PPL and concluded that including ACR and CER revenues in PPL's DSIC cap calculation increases the Large C&I share of total DSIC revenues from 4.4% to 5.4%, while decreasing the Residential share of total DSIC revenues from 67.1% to 64.5%.  The actual dollar amounts further demonstrate the impact of this cost shift.  The ACR component increases Large C&I annual base distribution revenues from $22.5 million to $32 million, an increase of $9.5 million (42%).  By comparison, including ACR revenues affects other customer classes as follows:

Table 1[footnoteRef:33] [33: 	 	See, PPLICA St. No. 1, Exhibit__(RAB-8).  Note that the data reported in Table 1 reflects PPL's forecasted revenues for 2013.] 


	
	Large C&I
	Small C&I
	Residential

	Base Distribution Revenues
	$22,565,799
	$145,051,531
	$342,071,358

	ACR
	$9,544,720
	$23,972,144
	$19,233,796

	% Revenue Change
	42%
	16.5%
	5.6%



		PPLICA indicated that, while the CER does not present a similarly dramatic cost impact in its current form, future retail enhancement costs that may be approved for recovery through the CER are unknown.  PPLICA argued that, even in its current form, the rider contributes to unreasonable cost shifting because the underlying costs are not related to PPL’s distribution services, citing to 66 Pa.C.S. § 1304.  PPLICA M.B., p. 20.

		PPLICA also provided argument about the impact on inclusion of ACR and CER revenues from an individual LP-5 customer standpoint.  It noted that, as testified by Mr. Baudino, “LP-5 customers do not use PPL's distribution plant and therefore pay a fixed distribution fee of $994 per month ($11,928 per year) for metering equipment and service costs.”[footnoteRef:34]  At a 5% DSIC, LP-5 customers would pay $596 annually based on customers' base distribution rates.[footnoteRef:35]  However, as averred by Mr. Baudino, adding the ACR revenues dramatically increases the impact of the DSIC to LP-5 customers.  At the full 5% DSIC, including ACR revenues would raise PPL's annual DSIC collections from LP-5 customers by $3,198, an increase of 536%.[footnoteRef:36]  PPLICA’s position is that LP-5 customers do not use PPL's distribution system; therefore, they would pay thousands of dollars, per customer, for improvements benefitting other customer classes.[footnoteRef:37]  The cost discrimination observed by Mr. Baudino would not occur if PPL limited its DSIC calculation to revenues received for service related to the distribution system, according to PPLICA.  PPLICA M.B., pp. 20-21. [34: 		PPLICA St. No. 1, p. 10.]  [35: 	 	Id.]  [36: 	 	Id.]  [37: 	 	Id.] 


		PPLICA also claimed that the ACR revenue projections reflected in the record do not accurately capture the full impact of including ACR revenues due to PPL filings at Docket Nos. M-2013-2389549 and M-2013-2389551, and Commission approval of these filings after hearings in the instant case.  PPLICA included the percentage impact of these filings in its Main Brief, but did not seek to reopen the record to include these calculations.  Accordingly, I will not discuss or consider these percentages, as they are not part of this record upon which I can base my recommendation.

		In its Reply Brief, PPLICA reiterated its Main Brief arguments concerning PPL’s overbroad approach to inclusion of revenue within its 5% DSIC cap, with respect to ACR and CER revenues.

		In response to PPL’s statutory construction arguments, PPLICA asserted that the Commission was not limited in its authority to scrutinize revenue sources for inclusion in the DSIC and could consider whether or not the revenue is actually related to distribution service.  PPLICA emphasized that the Commission had already decided in its Final Implementation Order, Model Tariff that only “applicable” rider revenue would be included.  PPLICA R.B., p. 11.  It argued that, contrary to PPL’s claims, the identification of public fire protection and the state tax adjustment surcharge as specific riders that must be excluded from the DSIC does not eliminate the Commission’s authority to exclude other riders.  PPLICA R.B., pp. 10-11.

		Regarding PPL’s argument that the ACR and CER recover distribution costs, are booked to distribution service accounts, and would be recovered through base distribution rates but for the riders, PPLICA responded that in an unbundled environment, the underlying purpose of the rider must be examined.  It referenced the pre-restructuring practice of recovering generation and transmission charges through base rates.  PPLICA argued that, based on PPL’s rationale, PPL would have, at that time, characterized generation and transmission costs as distribution costs because they were recovered through base rates on a non-bypassable basis.  This demonstrates the fallacy in PPL’s argument, according to PPLICA as, without question, generation costs are inherently different from distribution costs, regardless of their method of recovery.  Similarly, the ACR and CER do not recover costs for service related to the distribution system.  PPLICA R.B., pp. 12-13.  Therefore, these revenues should be excluded from the DSIC calculation.

[bookmark: _Toc394309050]2.	PPL Position	

		PPL opposed PPLICA’s proposal to exclude ACR and CER revenues from its 5% revenue cap associated with the DSIC.

		In its Main Brief, PPL first argued that principles of statutory construction supported inclusion of ACR and CER revenues.  It specifically quoted from 66 Pa.C.S. § 1357(d)(2), which states that, with respect to calculation of the DSIC, “projected revenues shall not include revenues from public fire protection service earned by water utilities and the State tax adjustment surcharge.”  It observed that no other riders or elements of distribution rates are excluded.  PPL contended that, based on this clear language, the calculation of the projected revenues should include all other riders that were not specifically excluded by the General Assembly.  PPL M.B., p. 36.

		PPL further contended that the Model Tariff included with the Final Implementation Order stated that riders should be included and, in support of its argument, quoted from the Model Tariff that revenues are to include “all applicable clauses and riders.”  It averred that ACR and CER are part of the Company’s distribution service tariff and they recover costs booked to the distribution business pursuant to FERC’s Uniform Systems of Accounts for distribution service.  PPL St. No. 3-R, pp. 8-9.  Therefore, ACR and CER were included in the DSIC calculation.  PPL M.B., pp. 36-37.

		PPL asserted that cost recovery through a Section 1307 automatic adjustment clause, such as the ACR and CER, instead of a Section 1308 base rate, does not preclude these costs from being considered as distribution costs.  PPL St. No. 3-R, p. 9.  According to PPL, the costs recovered in the ACR and CER are mandated by the Commission and are the responsibility of the EDC.  If these costs were not recovered in Section 1307 adjustment clauses, they would be included and recovered in the Company’s Section 1308 distribution rates, and the revenues would not be accounted for any differently than other base distribution revenues.  Id.  The Company also noted that, for billing purposes, both the ACR and CER are combined with general residential distribution service rates and included as a single line item on the residential customer’s bill for “distribution service.”  Id. at 11.

		As to the specific purpose of the ACR, PPL averred that it recovers costs associated with Act 129, which requires large EDCs to file energy conservation plans with the Commission designed to achieve specified demand and energy reduction targets.  Cost recovery for Act 129 is capped at 2% of the EDC’s revenues, and EDCs are guaranteed cost recovery through a Section 1307 automatic adjustment clause.  Id. at 10.  Revenues related to recovering the cost of this program are distribution related, according to PPL.  The costs at issue under Act 129 energy conservation plans are similar to energy conservation and education programs in place prior to Act 129, and have always been included in distribution rates.  Id.  The costs of Act 129 energy conservation plans are also recovered in distribution rates, but through a Section 1307 automatic adjustment clause instead of Section 1308 base rates.  Id.  PPL argued that the statutorily-authorized Section 1307 rate recovery for energy conservation costs does not and cannot somehow transform these costs into something other than distribution service costs.  Furthermore, were it not for PPL being the provider of distribution services, it would not be incurring these costs.  Id.  PPL concluded that, as the obligation to achieve energy savings is imposed by statute on the EDC and the onus for these programs is placed upon the EDC, recovery of the costs is therefore distribution revenue which should be included in the DSIC.  PPL M.B., pp. 37-38.

		With regard to the CER, PPL indicated that it recovers costs related to competitive retail electricity enhancement initiatives undertaken by EDCs and related consumer education programs.  PPL St. No. 3-R, p. 9.  The CER applies to all distribution service customers whether the customer obtains generation service through an electric generation supplier (EGS) or default supply.  PPL claimed that these programs are targeted at distribution customers, the costs are clearly related to distribution service, and but for the existence of the rider mechanism, these costs would be recovered through base rates.  Id.  PPL M.B., pp. 37-38.

		In conclusion, PPL asserted that PPLICA’s proposal to exclude ACR and CER revenues should be rejected.  It emphasized that both the ACR and CER are contained in PPL’s distribution tariff and are charged to all distribution service customers.  In addition, each rider recovers costs incurred by PPL to meet statutory obligations as an EDC under the Public Utility Code.  Also, the costs now recovered by these two distribution rate riders were previously recovered in base distribution rates.  Act 11 draws no distinction between base rates and base rate riders.  As both of these riders clearly collect and recover distribution system costs, they are properly included in the calculation of the 5% DSIC cap, according to PPL.  PPL M.B., pp. 38‑39.

		In its Reply Brief, PPL reiterated its Main Brief argument about statutory construction, and contended that the Commission did not have the authority to reject ACR and CER revenue.  PPL R.B., p. 21.  It also re-emphasized that the recovery of these costs through riders rather than base rates should not require exclusion from the DSIC.  PPL R.B. pp. 22-23.

		In response to PPLICA’s position that the purpose of the rider must be considered, PPL argued that PPLICA would only allow revenues that are directly associated with distribution plant, and that this narrow focus is inappropriate.  It contended that, as required by Act 11 and by the very definition of rate in the Code, those revenues associated with distribution rates are to be included in the DSIC calculation.  PPL R.B., p. 22.

		As to PPLICA’s unreasonable rate discrimination contention, PPL argued that the complete analysis set forth in PPLICA’s Main Brief was not included in the record.  It further asserted that the revenues should be included as distribution revenues and that any disproportionate impact is irrelevant to the issue presented.  PPL R.B., pp. 23-24.

[bookmark: _Toc394309051]3.	ALJ Ruling	

		For the reasons set forth below, I find that PPL has not met its burden of proof as to the inclusion of ACR and CER revenues in its DSIC calculation.  Accordingly, I recommend that the DSIC be recalculated with these revenues excluded, and that appropriate refunds be issued, retroactive to July 1, 2013, with interest at the residential mortgage rate.

		As with the application of the DSIC to the LP-5 class, PPL has the burden of proving the reasonableness and appropriateness of revenues included in its DSIC calculation.  66 Pa.C.S. § 315(a).  This burden does not shift to other parties opposing the calculation, but remains with the public utility throughout the course of the proceeding.  66 Pa.C.S. § 1301; Berner, supra.

		PPL first contended, based upon the plain language of Act 11, that the Commission was not authorized to exclude ACR and CER revenues from the DSIC calculation as only State Tax Adjustment Surcharge (STAS) revenues were listed as excluded from DSIC calculations for EDCs.  See, 66 Pa.C.S. § 1357(d)(2).  To the contrary, PPLICA argued that the Commission retains the authority and discretion to determine ratemaking matters associated with the DSIC calculation.  66 Pa.C.S. § 1358(c).

		I have considered the parties’ statutory construction arguments and am not convinced that the plain language of Act 11 removes discretion from the Commission to exclude certain revenues.  While STAS revenues are to be specifically excluded under the statute, there is nothing which specifically restrains Commission authority to exclude other revenues.  I note that 66 Pa.C.S. § 1358(c) states that “[e]xcept as otherwise expressly provided under this subchapter, nothing under this subchapter shall be construed as limiting the existing ratemaking authority of the [C]ommission …”.  Emphasis added.

		In addition, Section 1358(a)(1) of the Code, 66 Pa.C.S. § 1358(a)(1), refers to the calculation of the 5% revenue cap under the “applicable rates of the wastewater utility or distribution rates of the electric distribution company . . .”.  In its Final Implementation Order, the Commission found that the term “applicable” modified the revenues to be included in the EDC’s DSIC calculation.[footnoteRef:38]  The word “applicable” is not defined in Act 11.  As the words of the statute are not clear and free of all ambiguity, the legislative intent can be ascertained by, inter alia, considering the purpose of the legislation.  1 Pa.C.S. § 1921(c)(4). [38: 		The Model Tariff attached to the Final Implementation Order states, under Customer Safeguards, that “[t]he DSIC is capped at 5.0% of the amount to customers for distribution service (including all applicable clauses and riders) as determined on an annualized basis.”  Emphasis added. 
 ] 


		PPL’s justification for inclusion of ACR and CER revenues is essentially that these costs are related to distribution service and would otherwise be recovered in base rates if not for the 1307 adjustment clauses.  PPLICA, however, advocated closer scrutiny as to the purpose of these costs and focused upon whether the costs were sufficiently related to PPL’s distribution system.

		I conclude that PPL has not sufficiently rebutted PPLICA’s position that the statute contemplates closer scrutiny of ACR and CER revenues to determine their “applicability.”  I note, in support of PPLICA’s position, that the overall purpose of a DSIC surcharge under Act 11 is to “provide an additional mechanism for a distribution system to recover costs related to repair, improvement and replacement of eligible property.”  66 Pa.C.S. § 1350.  Eligible property is defined as “[p]roperty that is part of a distribution system and eligible for repair, improvement and replacement of infrastructure under this subchapter.”  66 Pa.C.S. § 1351.  Also, as testified to by PPLICA witness Baudino, in an unbundled environment, it is inappropriate to assume that all non-bypassable charges are for “distribution service.”  Thus, I find it is appropriate to further scrutinize whether the revenues to be included are sufficiently related to the distribution system.

		Upon further analysis, I conclude that PPL has not rebutted PPLICA claim that these revenues are not sufficiently related to the distribution system.  Instead, the ACR recovers expenses associated with end-user consumption conservation programs and not distribution plant.  The CER recovers costs related to competitive retail electricity enhancement initiatives, and therefore is also not sufficiently related to the distribution system.  As these costs have not been shown to have sufficient “applicability” to the purpose of the DSIC, they are recommended to be excluded from the DSIC calculation.

		PPLICA also made a class rate discrimination argument, but I have recommended that the LP-5 class be excluded from DSIC applicability.  Also, some of PPLICA’s calculations in this regard were not included of record and cannot be considered.

[bookmark: _Toc394309052]V.	CONCLUSIONS OF LAW	

		1.	The Commission has jurisdiction over the parties and subject matter of this proceeding, pursuant to 66 Pa.C.S. §§ 1350-1360.

		2.	In any proceeding upon the motion of the Commission, involving any proposed or existing rate of any public utility, or in any proceedings upon complaint involving any proposed increase in rates, the burden of proof to show that the rate involved is just and reasonable is upon the public utility.  66 Pa.C.S. § 315(a).

		3.	PPL has the burden of proving the justness and reasonableness of its DSIC, its application to the various customer classes, and all inputs to its calculation.  66 Pa.C.S. §§ 315(a), 1301.

		4.	It is well-established that the evidence adduced by a utility to meet its burden of proof must be substantial.  Lower Frederick Twp. v. Pa. Pub. Util. Comm’n, 48 Pa. Commw. 222, 226-227, 409 A.2d 505, 507 (1980).

		5.	Sections 1350 and 1351 of the Code, 66 Pa.C.S. §§ 1350, 1351, permit EDCs and various other utilities to recover, through a DSIC, the reasonable and prudent costs incurred to repair, improve and replace certain eligible property that is part of a utility’s distribution system.

		6.	The DSIC is intended to ensure and maintain adequate, efficient, safe, reliable and reasonable service.  66 Pa.C.S. § 1353(a).

		7.	The Commission is required, after notice and an opportunity to be heard, to approve, modify, or reject the utility’s proposed DSIC and initial tariff.  66 Pa.C.S. § 1355.

		8.	Absent an express limitation on existing ratemaking authority, the Commission retains its full and existing ratemaking authority and is authorized to establish the technical mechanics of the DSIC calculation.  66 Pa.C.S. §§ 1358(c), 1358(d); Petition of Columbia Gas of Pennsylvania, Inc. for Approval of its Long-Term Infrastructure Improvement Plan; Petition of Columbia Gas of Pennsylvania, Inc. for Approval of a Distribution System Improvement Charge, Docket No. P-2012-2338282, Order entered May 22, 2014.

		9.	There is not a single formula that must be used in determining just and reasonable rates; instead, it is the end result which must be analyzed to make the just and reasonable rate determination.  Duquesne Light Co. v. Barasch, 488 U.S. 299 (1989).

		10.	Adoption of the OCA’s ADIT and state income tax adjustments in PPL’s DSIC are not necessary to produce just and reasonable rates.  These adjustments are already captured in the quarterly earnings report used to determine the utility’s achieved rate of return for earnings cap purposes.  Consumers are protected by the earnings cap from excessive rate charges in the DSIC.  Petition of Columbia Gas of Pennsylvania, Inc. for Approval of its Long-Term Infrastructure Improvement Plan; Petition of Columbia Gas of Pennsylvania, Inc. for Approval of a Distribution System Improvement Charge, Docket No. P-2012-2338282, Order entered May 22, 2014; 66 Pa.C.S. § 1358(b)(3).

		11.	Adoption of the OCA’s ADIT and state income tax adjustments in PPL’s DSIC would complicate the DSIC process, in contravention of the legislative intent that the DSIC be straightforward, easy to calculate and audit, and not require a full rate case analysis.  Petition of Columbia Gas of Pennsylvania, Inc. for Approval of its Long-Term Infrastructure Improvement Plan; Petition of Columbia Gas of Pennsylvania, Inc. for Approval of a Distribution System Improvement Charge, Docket No. P-2012-2338282, Order entered May 22, 2014.

		12.	PPL has met its burden of proof with respect to its treatment of ADIT and state income taxes in the DSIC calculation.  Petition of Columbia Gas of Pennsylvania, Inc. for Approval of its Long-Term Infrastructure Improvement Plan; Petition of Columbia Gas of Pennsylvania, Inc. for Approval of a Distribution System Improvement Charge, Docket No. P-2012-2338282, Order entered May 22, 2014.

		13.	Section 1358(d)(1) of the Code, 66 Pa.C.S. § 1358(d)(1), must be interpreted consistent with the requirement that rates be “just and reasonable.”  1 Pa.C.S. § 1932.

		14.	The Commission retains authority under Act 11 to address circumstances wherein application of the DSIC would not produce “just and reasonable” rates and to regulate in the public interest.  66 Pa.C.S. §§ 501, 1301, 1358(d)(1).

		15.	PPL did not meet its burden of proof as to the justness and reasonableness of its DSIC rate as applied to LP-5 customers, as it failed to rebut evidence that these customers do not benefit from facilities paid for by the DSIC.  66 Pa.C.S. §§ 315(a), 1301, 1351.

		16.	LP-5 customers should receive refunds of DSIC overcollections, retroactive to July 1, 2013, at the residential mortgage rate of interest.  66 Pa.C.S. § 1358(e)(3).

		17.	The DSIC is to be capped at 5.0% for the amount to customers for distribution service (including all applicable clauses and riders) as determined on an annualized basis.  66 Pa.C.S. § 1358(a)(1); Final Implementation Order, Model Tariff.

		18.	“Applicable” is not defined in Act 11 and is unclear as used in Act 11; however, legislative intent can be ascertained by considering the purpose of the legislation.  1 Pa.C.S. § 1921(c)(4).

		19.	The purpose of the DSIC under Act 11 is to provide an additional mechanism for recovery of distribution system costs.  Eligible costs for DSIC recovery are those sufficiently applicable to the distribution system.  66 Pa.C.S. §§ 1350, 1351.

		20.	PPL has not met its burden of proving that its ACR and CER revenues are sufficiently related to distribution system costs so as to be included in the DSIC calculation.  66 Pa.C.S. §§ 315(a), 1350, 1351.

		21.	ACR and CER revenues should be excluded from the DSIC calculation and appropriate refunds should be issued to customers, retroactive to July 1, 2013, with interest at the residential mortgage rate.  66 Pa.C.S. § 1358(e)(3).

[bookmark: _Toc394309053]VI.	ORDER	


		THEREFORE,

		IT IS RECOMMENDED:

		1.	That the treatment of Accumulated Deferred Income Taxes in the Distribution System Improvement Charge, filed by PPL Electric Utilities Corporation, effective July 1, 2013, is hereby approved.

		2.	That the treatment of state income taxes in the Distribution System Improvement Charge, filed by PPL Electric Utilities Corporation, effective July 1, 2013, is hereby approved.

		3.	That the application of the Distribution System Improvement Charge to the LP-5 class, as filed by PPL Electric Utilities Corporation, effective July 1, 2013, is hereby rejected as unjust and unreasonable.

		4.	That the inclusion of revenues from the Act 129 Compliance Rider and the Competitive Enhancement Rider in the Distribution System Improvement Charge calculation, by PPL Electric Utilities Corporation, effective July 1, 2013, is hereby rejected as being unjust and unreasonable.

		5.	That the Distribution System Improvement Charge of PPL Electric Utilities Corporation shall be recalculated, consistent with paragraphs 3 and 4 above, and the terms and conditions of this Order, and refunds to customers as appropriate shall be provided with interest at the residential mortgage rate, retroactive to July 1, 2013.

		6.	That within thirty (30) days of entry of the Final Commission Order in this matter, PPL Electric Utilities Corporation shall file a tariff supplement on ten (10) days’ notice to the Pennsylvania Public Utility Commission, to establish a Distribution System Improvement Charge, effective July 1, 2013, consistent with the terms of this Order. 

		7.	That within thirty (30) days of entry of the Final Commission Order in this matter, PPL Electric Utilities Corporation shall file a refund plan for approval with the Pennsylvania Public Utility Commission, consistent with the terms of this Order, with a copy to the Bureau of Technical Utility Services and the Bureau of Audits.

		8.	That the Formal Complaint of the Office of Consumer Advocate, filed in this matter at Docket No. C-2013-2346390, is denied and dismissed, consistent with this Order.

		9.	That the Formal Complaints of Alan D. Whitehouse, at Docket No. C-2013-2345750; Pamela Mosconi, at Docket No. C-2013-2346375; John E. Hoag, at Docket No. C-2013-2345729; and James Weaver, at Docket No. C-2013-2351090, are dismissed, consistent with this Order, and the dockets marked closed.

		10.	That upon acceptance and approval of the tariff supplement and supporting data and refund plan, filed by PPL Electric Utilities Corporation, as being consistent with this Order, and upon compliance by PPL Electric Utilities Corporation with all the terms and conditions of this Order, the inquiry and investigation at Docket No. P-2012-2325034 be terminated and the docket marked closed.


Date:	July 25, 2014					____________/s/____________________
							Kandace F. Melillo
							Administrative Law Judge
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