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Loretta Warren					:
							:
	v.						:		C-2014-2426795
							:
Equitable Gas Company				:



INITIAL DECISION


Before
Kandace F. Melillo
Administrative Law Judge


HISTORY OF THE PROCEEDINGS


On May 9, 2014, Loretta Warren (Complainant or Ms. Warren) filed a Formal Complaint against Equitable Gas Company, now known as Peoples Natural Gas Company LLC Equitable Division (Peoples/Equitable, the Company or Respondent), with the Pennsylvania Public Utility Commission (Commission).  In her Complaint, Ms. Warren alleged that there were incorrect charges on her bill in that she was being held responsible for a tenant’s gas bill for service to 7289 Mt. Carmel Road, Pittsburgh, PA 15235.  Presumably, Ms. Warren wants these charges to be removed.

		On or about June 30, 2014, the Company filed an Answer which denied Complainant’s allegations and alleged that Complainant had filed an identical complaint in a prior case at Docket No. C-2013-2387379, which was fully adjudicated.  The Company indicated that it had requested dismissal of the Complaint in Preliminary Objections, filed on that same day.  No New Matter was included in the Answer.

		Also, on or about June 30, 2014, Peoples/Equitable filed Preliminary Objections, with a ten (10) day Notice to Plead, seeking dismissal of the Complaint based upon res judicata.  Specifically, Peoples/Equitable contended that all of the allegations in the within Complaint were previously raised by the Complainant and decided in a fully-litigated complaint at Docket No. C-2013-2387379 before Administrative Law Judge (ALJ) Dunderdale.  A copy of the prior complaint, ALJ Dunderdale’s Initial Decision, the exceptions cover letter, and the Final Order of the Commission at Docket No. C-2013-2387379 were attached to the Preliminary Objections.  The Company further asserted that Complainant chose not to file exceptions to the ALJ dismissal of the prior case, and that a Final Order was entered on April 2, 2014.  Thus, Peoples/Equitable requested that the new Complaint at the within docket be dismissed.

		On July 7, 2014, this case was assigned to me by Motion Judge Assignment Notice, to resolve issues in the preliminary phase of the proceeding.

		Pursuant to 52 Pa.Code §§ 1.12(a), 1.56(b) and 5.101(b), Complainant’s answer to the Preliminary Objections served by first class mail was due on Monday, July 14, 2014.  As of the date of this Initial Decision, which is July 29, 2014, no answer to the Preliminary Objections has been filed, and any filing at this late date would be untimely in any event.

The record closed for decision writing on July 28, 2014.  The Company’s Preliminary Objections are now ready for a ruling.  Since I am granting the Preliminary Objections and dismissing the Complaint, this ruling will be in the form of an Initial Decision, subject to exceptions.  52 Pa.Code § 5.102(d)(3).


FINDINGS OF FACT

		1.	Complainant is Loretta Warren, who resides at 7289 Mt. Carmel Road, Pittsburgh, PA 15235.  Complaint, ¶1.

		2.	Respondent was formerly known as Equitable Gas Company, but is now Peoples Natural Gas Company LLC Equitable Division.  Complaint, ¶1, Answer ¶2.

		3.	Complainant filed a Formal Complaint against Peoples/Equitable on May 9, 2014, alleging incorrect charges due to transfer of her tenant’s arrearage to her account.  Complaint, ¶¶1, 4.

		4.	All of the issues raised in the Complaint have been previously adjudicated before ALJ Dunderdale in a prior complaint filed by Complainant on September 25, 2013, at Docket No. C-2013-2387379.
 
		5.	Complainant did not file exceptions to the Initial Decision of ALJ Dunderdale denying the complaint at Docket No. C-2013-2387379.  A Final Commission Order acknowledging that ALJ Dunderdale’s decision had become final by operation of law was entered on April 2, 2014.  No appeal was taken from that Final Order and no request for reconsideration was filed.

DISCUSSION

		The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa.Code § 5.101.  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435, Order entered July 18, 1994.

		The grounds for preliminary objections, which are set forth in 52 Pa.Code § 5.101(a), are as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.
		
		(7)	Standing of a party to participate in the proceeding.

Peoples/Equitable claimed in its Preliminary Objections that its basis for seeking preliminary dismissal is the doctrine of res judicata.  It indicated that this doctrine bars the Complainant from relitigating essentially the same issues that were raised and decided in a prior complaint against the same utility.  The Company indicated that it was unaware of any new issues beyond those already addressed in the prior complaint.

In ruling on Peoples’/Equitable’s Preliminary Objections, I note first that res judicata is not within the stated grounds for Preliminary Objections.  Instead, it is an affirmative defense and therefore is properly raised in New Matter and not in preliminary objections.  The question is whether res judicata can nonetheless be appropriately raised in preliminary objections and support dismissal of a complaint.  The issue of raising affirmative defenses in preliminary objections was addressed in Wroblewski v. Pennsylvania Electric Company, Docket No. C‑2008-2058385, Opinion and Order entered May 15, 2009 (Wroblewski); see also, Cuff v. PECO Energy Company, Docket No. C-2013-2370894, Final Order acknowledging finality of ALJ decision entered October 7, 2013.  In Wroblewski, the Commission concluded that a preliminary objection asserting the affirmative defense of lack of standing could appropriately be treated as a motion for judgment on the pleadings rather than preliminary objections, under certain circumstances.[footnoteRef:1] [1: 		I note that in Wroblewski, the utility raised the affirmative defense in New Matter.  It would have been preferable for Peoples/Equitable to have set forth facts in its New Matter to support the affirmative defense of res judicata.  ] 


The Commission’s regulations permit the presiding ALJ to disregard an error or defect of procedure if the error does not adversely affect a substantive right of a party.  52 Pa.Code § 1.2(a).  In the instant case, Complainant’s substantive rights have not been adversely affected by treating the Preliminary Objections as a Motion for Judgment on the Pleadings.  I note that Complainant has been provided notice and at least twenty (20) days to respond to these pleadings prior to the preparation of this Initial Decision.  This is the same amount of time as would have been provided for responding to a Motion for Judgment on the Pleadings.  Therefore, I will treat Peoples’/Equitable’s Preliminary Objections on the basis of the doctrine of res judicata as a Motion for Judgment on the Pleadings.

The four (4) required elements of res judicata are: (1) identity of the issues; (2) identity of the cause of action; (3) identity of persons and parties to the action; and (4) identity of quality and capacity of the parties suing or sued.  Day v. Volkswagenwerk Aktienqesellschaft, 318 Pa. Superior Ct. 225, 464 A.2d 1313 (1983) (Day).  The essential inquiry is whether the ultimate and controlling issues have been decided in a prior proceeding where the parties had an opportunity to appear and to be heard.  Stevens Painton Corp. v. First State Ins. Co., 746 A.2d 649 (2000) (Stevens).

The standard for granting a motion for judgment on the pleadings is set forth in 52 Pa.Code § 5.102(d)(1).  As stated therein, judgment sought will be rendered if the applicable pleadings show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

		Generally, the moving party bears a heavy burden of showing that no genuine issue of material fact exists and that it is entitled to a judgment as a matter of law.  The Commission must view the record in the light most favorable to the non-moving party, giving that party the benefit of all reasonable inferences.  First Mortgage Co. of Pennsylvania v. McCall, 459 A.2d 406 (Pa. Super. 1983); Mertz v. Lakatos, 381 A.2d 497 (Pa. Cmwlth. 1978).  It must accept as true all well pleaded statements of fact of the party against whom the motion is granted and consider only those facts that this party specifically admits.  Weik v. Estate of Brown, 794 A.2d 907 (Pa. Super. 2002).  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.  Thomson Coal Company v. Pike Coal Company, 412 A.2d 466 (Pa. 1979).

In this case, the Complaint, on its face, clearly involves the same issues as the prior complaint at Docket No. C-2013-2387379, the same causes of action, same parties, and same quality and capacity of the parties.  In the earlier complaint, Ms. Warren requested that her tenant C. J. Washington be held responsible for her own gas usage and not the property owner.  In her new Complaint, Ms. Warren again requested that her tenant C. J. Washington be held responsible for her arrearage.  Each of these complaints involves the same issue, which is whether Complainant is responsible for the tenant’s usage.  This issue was decided in the prior case.  The cause of action, which is whether Peoples/Equitable provided unreasonable service in charging Complainant for the tenant’s arrearage, is identical, as are the parties, and their quality and capacity.  

In addition, as shown in ALJ Dunderdale’s decision, Complainant had a full and fair opportunity to litigate the issues in the previous case, and her complaint was denied.  As the four (4) elements of res judicata are present, and Complainant had a full and fair opportunity to litigate her claim, the Preliminary Objections, in the nature of a Motion for Judgment on the Pleadings, will be granted.

		Furthermore, I note that Section 316 of the Public Utility Code (Code), 66 Pa.C.S. § 316, is applicable.  That statute states, in relevant part, that:

Whenever the [c]ommission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.

		The Commission made various findings of fact in the prior proceeding at Docket No. C-2013-2387379 when it permitted the decision of ALJ Dunderdale to become final without further Commission action.  These facts are conclusive on the parties, including the Complainant, as they have not been changed by judicial review.  These facts include the finding of foreign load with respect to the tenant’s bill.  The presence of foreign load precludes an apartment from being considered “individually metered” for purposes of Section 1529.1 of the Code, 66 Pa.C.S. § 1529.1, and the landlord is responsible for the tenant’s bills as the owner of the property.  1-A Realty v. Pa. Pub. Util. Comm’n, 2013 Pa. Commw. LEXIS 4.  As this matter of Complainant’s responsibility for the tenant’s bill is the only issue in the instant Complaint, Respondent is entitled to judgment as a matter of law.

		Where there are no disputed questions of fact and the issue to be decided is purely one of law or policy, a case may be disposed of without resort to an evidentiary hearing.  Dee‑Dee Cab, Inc. v. Pa. Pub. Util. Comm’n, 817 A.2d 593 (Pa. Cmwlth. 2003); Diamond Energy, Inc. v. Pa. Pub. Util. Comm’n, 653 A.2d 1360 (Pa. Cmwlth. 1995); Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n, 128 Pa. Commw. 276, 563 A.2d 557 (1989).  Also, Section 703(b) of the Code, 66 Pa.C.S. § 703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  See also, 52 Pa.Code § 5.21(d).  A hearing in this case would clearly not be in the public interest as any factual matters have already been decided, and Peoples/Equitable is entitled to judgment as a matter of law.

Accordingly, Peoples’/Equitable’s Preliminary Objection in the nature of a Motion for Judgment on the Pleadings, on the basis of res judicata, will be granted and the Complaint will be dismissed.  As this matter has already been decided, and Complainant is seeking a second opportunity to litigate the same issue, this Complaint should be dismissed with prejudice to preclude the filing of a third complaint about the same issues.  Thomas v. Dominion Peoples, Docket No. C-2009-2102194, Order entered June 16, 2010.

CONCLUSIONS OF LAW

1.	Commission regulations provide for the filing of preliminary objections, but res judicata is not within the stated grounds for preliminary objections.  52 Pa. Code § 5.101(a).

2.	A preliminary objection on the grounds of res judicata may be treated as a motion for judgment on the pleadings, if substantive rights of litigants are not thereby affected.  Wroblewski v. Pennsylvania Electric Company, Docket No. C‑2008-2058385, Order entered May 15, 2009; 52 Pa.Code § 1.2(a); see also, Cuff v. PECO Energy Company, Docket No. C-2013-2370894, Final Order acknowledging finality of ALJ decision entered October 7, 2013.

3.	Substantive rights of the parties are not affected in this case by treating a preliminary objection on the grounds of res judicata as a motion for judgment on the pleadings.  52 Pa.Code § 1.2(a).

4.	Judgment on the pleadings will be rendered if the applicable pleadings show that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa.Code § 5.102(d)(1).

5.	The four required elements of res judicata are as follows: (1) identity of issues; (2) identity of causes of action; (3) identity of persons and parties to the action; and (4) identity of the quality or capacity of the parties suing or sued.  Day v. Volkswagenwerk Aktienqesellschaft, 318 Pa. Superior Ct. 225, 464 A.2d 1313 (1983).  The essential inquiry is whether the ultimate and controlling issues have been decided in a prior proceeding where the parties had an opportunity to appear and be heard.  Stevens Painton Corp. v. First State Ins. Co., 746 A.2d 649 (2000).

		6.	In deciding motions for judgment on the pleadings, the Commission must view the record in the light most favorable to the non-moving party, and must accept as true all well pleaded statements of fact of the party against whom the motion is granted.  First Mortgage Co. of Pennsylvania v.  McCall, 459 A.2d 406 (Pa. Super. 1983); Weik v. Estate of Brown, 794 A.2d 907 (Pa. Super. 2002).

		7.	Section 316 of the Public Utility Code, 66 Pa.C.S. § 316, operates to conclusively establish facts found by the Commission in its Orders, unless these facts are set aside, annulled, or modified on judicial review.

		 8.	In a previous case fully adjudicated between Complainant and Respondent, the Commission conclusively decided all issues raised by Complainant herein, based on findings of foreign load on the tenant’s bill, and these findings were not subsequently set aside on judicial review.  66 Pa.C.S. § 316; Warren v. Equitable Gas Company, LLC, Docket No. C-2013-2387379, Final Order entered April 2, 2014.

		9.	The doctrine of res judicata is applicable in this case as all four (4) elements of the doctrine of res judicata have been established, and the parties had a full and fair opportunity to litigate the issues raised herein in the previous case .  Day v. Volkswagenwerk Aktienqesellschaft, 318 Pa. Superior Ct. 225, 464 A.2d 1313 (1983); Stevens Painton Corp. v. First State Ins. Co., 746 A.2d 649 (2000).

		10.	Where there are no disputed questions of fact and the issue to be decided is purely one of law or policy, a case may be disposed of without resort to an evidentiary hearing.  Dee‑Dee Cab, Inc. v. Pa. Pub. Util. Comm’n, 817 A.2d 593 (Pa. Cmwlth. 2003); Diamond Energy, Inc. v. Pa. Pub. Util. Comm’n, 653 A.2d 1360 (Pa. Cmwlth. 1995); Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n, 128 Pa. Commw. 276, 563 A.2d 557 (1989).  Also, Section 703(b) of the Public Utility Code, 66 Pa.C.S. § 703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  See also, 52 Pa.Code § 5.21(d).

11.	A hearing in this case would clearly not be in the public interest as all material factual issues have already been decided.  Peoples/Equitable is entitled to judgment as a matter of law.  52 Pa.Code § 5.102(d)(1).

12.	As this matter has already been decided, and Complainant is seeking a second opportunity to litigate the same complaint through the filing of another Complaint, the Complaint at Docket No. C-2014-2426795 should be dismissed with prejudice.  Thomas v. Dominion Peoples, Docket No. C-2009-2102194, Order entered June 16, 2010.


ORDER


THEREFORE,

IT IS ORDERED:

1.	That the Preliminary Objections of Equitable Gas Company, now known as Peoples Natural Gas Company LLC Equitable Division, which are in the nature of a Motion for Judgment on the Pleadings, seeking to dismiss the Formal Complaint filed by Loretta Warren at Docket No. C-2014-2426795, are granted.

2.	That the Formal Complaint filed by Loretta Warren against Equitable Gas Company, now known as Peoples Natural Gas Company LLC Equitable Division, at Docket No. C-2014-2426795, is dismissed with prejudice.

		3.	That the case at Docket No. C-2014-2426795 is marked closed.


Dated:	July 29, 2014					_________/s/____________________
							Kandace F. Melillo 
							Administrative Law Judge
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